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PREFATORY NOTE. 

This collection of memoranda concerning the negotiation, conclu- 
sion, and ratification of treaties in various countries consists of the 
replies to a circular of inquiry sent out on August 1, 1918. Only 
twenty-five countries are represented in this particular collection, 
since unfortunately the memoranda concerning the remaining coun- 
tries were not available at the time of publication of this volume. 
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BELGIUM. 

The powers concerning treaties are regulated by the Belgian Con- 
stitution. 

Pasagbaph 25. All powers emanate from the nation. They are exercised in 
the manner established by the Constitution. 

Paragraph 26. The legislative power is exercised jointly by the King, the 
House of Representatives, and the Senate. 

Paragraph 29. The executive power as regulated by the Constitution belongs 
to the King. 

Paragraph 64. No act of the King can take effect unless countersigned by a 
Minister who, ipso facto, is responsible for it. 

Paragraph 68. The King * * * makes treaties of peace, of alliance, and of 
commerce. He informs the Chambers of it as soon as the interest and safety of 
the country i)ermit, adding to his statement any suitable communications. The 
treaties of commerce and those likely to place a burden on the State or individ- 
ually to bind Belgians do not take effect until after having been approved by 
the Chambers. No cession, exchange, or purchase of territory can take place 
except by virtue of law. In no case may the secret articles of a treaty destroy 
the patent (obvious) articles. 

Paragraph 78. The King has no other powers than those formally granted 
him by the Constitution. 

As may be seen from the foregoing articles of the Belgian Consti- 
tution, the King is empowered to sign treaties, but the act must be 
countersigned by one of the Ministers. Ordinarily, this countersign 
is given by the Minister of Foreign Affairs or by the Minister of 
Justice, or, if it is a question of finance, by the Minister of Finance. 
As the Constitution does not stipulate which Minister shall counter- 
sign, it matters little which one of them adds his signature to that of 
the King. 

Treaties may remain secret, and the King is the sole judge of the 
moment as to when he should communicate them to Parliament. The 
secret treaty, like any other treaty, must be countersigned by one of 
the Ministers. 

The fact that the Constitution says that the King signs treaties and 
makes them known to the Chambers as soon as the interest and 
safety of the nation permit seems to indicate that the ratification by 
the Chamber is in this case provided for in advance. It is formally 
required, however, by the Constitution (see paragraph 68) only when 
it is a question of commercial treaties or those placing a burden on the 
State, i. e., imposing a financial charge or binding individual Bel- 
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8 BELGIUM. 

gians; that is to say, depriving them of their rights or rendering 
them liable to certain obligations. When such circumstances are in- 
volved the treaties are without effect until their ratification by the 
Chambers. In conformity with the Constitution, such, then, would 
be the case for treaties creating loans, since these loans burden the 
State. 

Purely political treaties not affected by the reservations expressed 
in the preceding paragraph become valid independently of the ratifi- 
cation by the Chamber, but always on condition that they be signed 
by the King and countersigned by one of the Ministers. 

Paragraph 68 of the Constitution also adds that no cession, ex- 
change, or purchase of territory shall take place except by virtue of a 
law. What is hereinafter said regarding the validity of " arr&tfe- 
lois " (laws made by royal decree) would seem to fall under this last 
provision. 

The House of Representatives and the Senate were in session only 
on the 4th of August, 1914, and have not convened since. This has 
resulted in a great deal of difficulty from the Tiewpoint of Belgian 
law; the legislative power, by virtue of the Constitution, is to be 
exercised jointly by the King, the House of Representatives, and the 
Senate, but during all this period, because of the exigencies created 
by the war, the King has been the only one who could exercise this 
power. Is this situation in conformity with the spirit of the Con- 
stitution? In other words, can the King, owing to the impossibility 
of convoking the Chambers, do without the vote, the approval, or 
the ratification of the House and Senate when this vote, this appro- 
bation, or this ratification is required by virtue of the Constitution, 
and may he exercise alone, at the same time, the legislative as well 
as the executive power without submitting to any control other than 
that of the ministerial countersign? The Belgian Government, and 
pdlrticularly the Minister of Justice, enlightened by the opinions re- 
ceived from eminent members of the law courts of occupied Bel- 
gium, consider that such is indeed the case, and that the King, there- 
fore, has the right, since the House and Senate can not assemble, 
to dispense with their cooperation and without such cooperation to 
issue royal decrees (arretes-lois) and to sign treaties without ratifica- 
tion by Parliament whenever the treaties in question would, by 
virtue of paragraph 68 of the Constitution, require such a ratifi- 
cation. 

Certain Belgian jurists do not admit this theory, and hold that 
the royal decrees and treaties which according to the Constitution 
should be voted or ratified by the Chambers will be definitively valid 
only when so voted or ratified as soon as the impossibility of con- 
vening Parliament no longer exists. 
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The question as to whether the Belgian Government is henceforth 
bound by treaties signed by the King and countersigned by a Min- 
ister (where parliamentary ratification is required by the Consti- 
tution) and the question as to whether legal force has been con- 
ferred on laws signed by the King by virtue both of his executive 
and legislative power, become questions of constitutional law quite 
as much as, if not more than, questions of Belgian statute law. It 
seems certain to me that the State can not cease to exist from the 
mere fact that one of the wheels in the national machinery is miss- 
ing, especially when certain other wheels have been created to act in 
conjunction with those that have disappeared. This judicial theory, 
which is that of the Belgian Government, has been the object of a 
very profound examination by the Court of Appeals of the Katanga 
(Belgian Congo), which pronounced the following decision, Sep- 
tember 2, 1916 : 

Whereas the Constitution did not foresee the case in which the legislative 
power, as established by Article 26, would be in fact unable to operate, and 
did much less foresee that Belgium would be, as in the present circumstances, 
almost completely invaded by the enemy, her representatives and citizens 
tscattered or prisoners, the Government expelled from its territory and obliged 
to take refuge in a foreign country ; 

Whereas, certainly no one will dare assert that merely because the Consti- 
tution did not foresee these emergencies, and did not determine in what man- 
ner the legislative power should be exercised in this case, the nation should 
be deprived of that power which constitutes the very essence of sovereignty, 
that it be paralyzed and rendered incapable of conducting its own affairs, that 
it should continue to be governed by laws which, through the force of ex- 
traordinary events are no longer applicable, that it no longer be able to col- 
lect revenues which must be authorized from year to year by law, nor make 
expenditures because the budget can not be approved, nor raise an army, in a 
word that it obliterate itself from among the number of independent States. 

That if the Constitution did not foresee these extraordinary events, as did 
the legislation of ancient Rome, by authorizing the appointment of a dictator 
as other legislations provide, it is evidently because the legislator realized the 
, impossibility of providing for every contingency and of regulating in advance 
all human events, and that it would be more in conformity with the public 
interest to leave it to those who, in exceptional times, found themselves in pos- 
session of power, the liberty, and likewise the responsibility of adopting such 
measures as were called for by the peculiar needs of the moment ; that its in- 
tention was that in such eases the fact itself should dictate the law ; 

That although Article 130 of the Constitution declares that the Constitution 
can never be suspended in whole or in part, and that therefore a state of siege 
can not bo proclaimed in Belgium, it is, however, recognized that If a city is in- 
vested or besieged the state of siege exists in fact, and that, as a consequence of 
this fact, the constitutional guaranties are suspended ; 

That likewise Article 8 of the Constitution declares that no one can be de- 
prived of the judge assigned him by law and that article 94 prohibits the crea- 
tion of extraordinary tribunals, no matter under what denomination, it is 
admitted that if, owing to war conditions, the ordinary tribunals are powerless 
to render justice, it becomes the duty of the military courts to replace them. 
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and their decisions in this case, though contrary to the Constitution, are legiti- 
mated by necessity ; 

That in consequence, it is indisputable, that as the Constitution did not pro- 
vide for extraordinary events such as war and revolution, it did not therefore 
pretend to eliminate them or to make applicable to such times the laws made for 
ordinary times, but that on the contrary it desired to make clear its intention 
of having the laws regulated according to the necessities of the moment ; 

Whereas, then, since the legislative power of the Belgian nation, as defined by 
the Constitution, now finds Itself absolutely and permanently unable to function 
and since it is inadmissible that it should cease, even for an Instant, to exist, 
it behooves us, in the silence of the law, to seek to discover who, according to the 
principles of law and the precedents in the premises, is entitled to wield this 
power and what acts the tribunals in the present circumstance may recognize 
as having the obligatory force of a law ; 

Whereas the sovereignty belongs to the nation and rests ever with her in a 
latent state, that «he exercises it normally by the authorities to which she her- 
self, personified by the constitutional power, has delegated it and according to 
the order she has established ; 

But when this order is overthrown by superior force the sovereignty revel:ts 
to the State immediately and she then exercises it through the agencies which 
in fact hold the power and which draw their right and strength from the sup- 
port and universal consent of the great majority of the nation ; 

The acts performed by these authorities who actually exercise the power have 
under these conditions full legal weight and are obligatory on the citizens as 
well as the nation itself. Thus it was that the decrees of the members of the 
National Convention in France, qualified by the law of July 17, 1793, as pro- 
visional laws, the decrees of Napoleon infringing on the legislative power, and 
the laws of 1814 and the acts of the provisional government of 1830 were recog- 
nized as of full legal value and obligatory force, though all of them had no other 
legitimate basis than the urgency of circumstances and the principle "salus 
publica suprema lex esto " ; in the present circumstances the existing order was 
not overthrown; on the contrary, Belgium, invaded, crushed, deprived of well- 
nigh all its territory, continued to resist and to fight, jealously guarding intact 
all its institutions; the judiciary remained at their posts; the Government, 
although exiled, continued to direct the aflCairs of the nation, with the consent 
of all its citizens and the recognition of all the neutral States and even of the 
enemy; the colony, whose troops inflicted crushing defeats on the enemy in 
Africa, has never given a finer example of vitality, of order, discipline, and even 
of prosperity ; 

The legislative power alone is mutilated of two of its branches — the Chamber 
of Representatives and the Senate — ^which are incapable of functioning, so that 
it is represented only by the King. Under these conditions, as occurs in every 
mutilated organism, where the remaining organs fulfill the functions of those 
that are missing, reason and natural law require that the King, sole surviving 
representative of the legislative power, supply the deficiency caused by this 
absence and continue to exercise the power which he wielded collectively with 
the legislative Chambers. 

This thesis has also been accepted by the Military Court of Belgium 
in a decree of the 9th September, 1916; by the court-martial of the 
Third Army Division in a judgment rendered 10th October, 1917, and 
by the court-martial at the Calais base in a decision of the 26th 
May, 1917, 
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This last judgment is expressed as follows : 

Whereas the legislative power finds itself then unable to exercise its pre- 
rogatives In conformity with the Constitution; but whereas it is evident that 
the latter did not and could not foresee the event in which the enemy would 
occupy the greater part of the territory; that, moreover, during a state of 
war new situations may arise which require the immediate intervention of 
the legislator with a view to providing for certain events In the unoccupied 
portion of the country; that in the face of the existing situation, created 
by superior force, it is obligatory, under pain of seeing this portion of the 
territory In certain eventualities given over to anarchy (which would bring 
about a result directly opposed to the will of the constituents), to recognize 
in the sole authority clothed with law-making powers who Is capable of acting 
without restraint (at the present time the King) the right to take alone such 
measures as are called for by the necessities of the moment, and this because 
of the impossibility of obtaining the cooperation of the other two branches 
of the legislature. 

Whereas, in addition, the inhibition against legislating in the present crisis 
by means of royal decrees would lead to consequences which sound reason 
can not admit; the Government would no longer be authorized to collect 
Internal revenue, for in order to do so, according to the terms of Article 
III of the Constitution, the vote of the Chambers must be secured from one 
year to the next; it could not support any expenditures made by the State, 
since each year, according to Article 115 of our fundamental agreement, the 
Chambers must pass the law for the appropriations and pass the budget; it 
would even be compelled to disband the army, for Article 119, according to 
which the army contingent is annually voted, says that the law which estab- 
lishes the contingent is valid only for one year, all of these being deductions 
which it is impossible to sanction because they would decree the complete 
destruction of the organized State. 

Certain Belgian lawyers are not of the same opinion as the Gov* 
ernment, and as there is no means at present of settling the question 
by the Belgian courts, and in last resort by the supreme court (cour 
de cassation), one is obliged to confine oneself to the exercise of 
one's own judgment in one's appreciation of these theories of law 
without its being materially possible to affirm in a manner absolute 
and certain that the Government is right or up to what point it is 
so. Since my personal opinion is requested I have no hesitation 
in saying that I share the reasons of law as well as the political rea- 
sons that are advanced by the Belgian Government in support of the 
legality of the royal decrees. 

In regard to the treaties, I wonder whether certain reservations 
should not be made. Indeed, if one conceives that laws must some- 
times be enacted very hastily in order to meet a state of facts that 
call for a rapid and decisive solution, and if it be true that the State, 
owing to the impossibility of convoking the Chambers, may accord 
to the King alone the exercise of a legislative power which the Con- 
stitution, furthermore, grants to him jointly with the Chambers (par- 
agraph 26 of the Constitution) the same is not necessarily true with 
respect to treaties. Certain of these, i. e., commercial treaties, those 
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placing a burden on the State or individually binding Belgians must, 
according to the Constitution, before taking effect receive the con- 
sent of the Chambers. Now it frequently happens that a long time 
elapses between the signing of the treaties and their passage by Par- 
liament. The Constitution, besides (paragraph 68), leaves it in the 
care of the King to decide at what moment the treaties shall be laid be- 
fore the Chambers — ^"as soon as the interest.andthesafety of the State 
shall permit." One can not therefore invoke the same reason for 
treaties as for laws, by insisting on the impossibility of the Gov- 
ernment's assembling the Chamber and Senate, for a time will cer- 
tainly come when this reunion wiU be possible, and it is a ques- 
tion whether, when this meeting takes place, the treaties which ordi- 
narily would be promptly submitted to the approval of the Cham- 
ber and the Senate should not then be placed before them. One may 
add, also, with perhaps no less reason, that the ratification of cer- 
tain treaties may become urgent, and that if at the time such urgency 
is recognized it is still impossible to convoke the Chambers, there 
exist as many reasons for granting to the King the right to dispense 
with the parliamentary approval of these treaties, as there were 
for doing without this approval in the creation of royal decrees. 

Once more allow me to point out to you that in the absence of any 
formal constitutional text and in view of the impossibility of secur- 
ing, in regard to the theory of the State as understood by the pres- 
ent Government, the opinion of the Belgian supreme court (cour de 
cassation) everyone, the Belgian Government as well as individ- 
uals, diplomats, jurists, and others, is compelled to weigh the value 
of the juridical and political arguments advanced in defense of one 
or the other of the theories of public law hereinbefore examined 
and to form a personal opinion on the subject. 

What may possibly be affirmed is that there is very little chance 
of seeing the Chamber and Senate withhold their approval of the 
measures adopted by the Government to permit the State to sub- 
sist in spite of the war, and to obtain the funds necessary for the 
army and the revictualing of the population. 



BRAZIL. 

In Brazil, as will be seen from the articles of the Constitution 
which are transcribed below, the making of treaties, conventions, 
agreements, etc., is included among the powers granted to the Execu- 
tive and Legislative Departments of the Government. 

Negotiations for such purposes are carried on by the President, 
who for this purpose may designate one or more Plenipotentiaries. 

When treaties, etc., are negotiated in Brazil, one of the Plenipo- 
tentiaries is always the Minister for Foreign Affairs, and when the 
matter belongs to other Ministries, the documents are signed by the 
respective Ministers to whose Department the business in hand be- 
longs. 

After the negotiations are completed and the treaties, conventions, 
or agreements are signed they are submitted to the National Con- 
gress and after being sanctioned by that body and by the Executive 
and subsequent to being ratified they enter into full effect upon pub- 
lication. 

Secret treaties do not exist. 

CONSTITUTION OF THE UNITED STATES OF BBAZIL. 

Chapter 4. — Powers of Congress — Article 34- — ^No. 12. To definitely conclude 
treaties and conventions with foreign countries 

SECTION 2*, Chapter 3. — Powers of the Executive — Art, ^8. — ^No. 16. To carry 
on negotiations of an international nature, to make treaties, conventions, and 
agreements, always subject to the approval of Congress; and to approve those 
which the States make in conformity with Article 65, submitting them, when 
they come within the jurisdiction of Congress, to that body. 
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CHILE. 

The treaty making power of Chile is defined by Section 19 of 
Article 73 of the Constitution under caption of " The special powers 
of the President," which reads as follows : 

Section 19. To maintain political relations with foreign powers, receive 
ministers, admit consuls, conduct negotiations, conclude and sign all treaties of 
peace alliance, truce, neutrality, commerce, concordats, and other conventions. 
Treaties before their ratification shall be submitted to Congress for approval. 
Discussions and deliberations upon these subjects shall be secret if the President 
of the Republic demands it 

There has been little construction of this provision of the Constitu- 
tion by the courts of Chile. The Executive of the country has gen- 
erally negotiated all treaties through special commissions. Many of 
them are published in the Diario Oficial, as all laws of Congress are 
required to be before becoming effective. Ambassadors and Ministers 
are frequently commissioned to negotiate and sign treaties, which 
must be ratified in accordance with the provision of the Constitution. 

Secret treaties are negotiated secretly, ratified and considered by 

Congress in secret session, and are then withheld from publication. 

There is a belief here that most important treaties are secret or are at 

least not published. 
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COSTA RICA. 

It must be borne in mind that a treaty could not at present be 
negotiated with Costa Rica, as the Tinocos, who are in possession of 
the Government, are still in power and are not recognized by the 
United States. Another point to bear in mind is that the Constitu- 
tion of 1871, de facto overturned by Tinoco, under a strict view of the 
legal situation is still in force, whereas Tinoco has de facto put into 
effect his own new Constitution. In view of this possible conflict of 
views I give below the provisions of both Constitutions bearing on 
the matter : 

Provisions of Constitution of 1871. 

Article 73, paragraph 4, provides that it Is an " exclusive attribute of Con- 
gress to approve or reject conventions, concordats, and public treaties." 

Pabagbaph 16. To specially authorize the Executive to negotiate loans or to 
celebrate other contracts giving him power to hypothecate for their security 
the national revenues. 

Title IX. Section 2. — Attributes of the Executive. 

Article 102, Paragkaph 9. To dii*ect diplomatic negotiations, celebrate public 
treaties and conventions with the Governments of the other nations, and ex- 
change ratifications, subject to the prior approval and ratification of Congress. 

Article 103, Paragraph 1. The Executive is responsible for acts of abuse of 
power ** when they have as an object the favoring of the interests of a foreign 
nation as against the independence, integrity, and liberty of Costa Rica/' 

Provisions of Constitution of 1917. 

Chapter I, Article 3. No public authority may validly celebrate pacts, conven- 
tions, or treaties opposed to the sovereignty and independence of the Republic. 
Whoever makes this attempt shall be held to be a traitor. 

The preceding shall not prevent the negotiation and approval of public 
treaties of political union in accordance with the provisions of Article 1 (Central 
American Union) ; nor modifications of national boundary lines; nor the con^ 
struction of any interoceanic canal j in which sovereignty over a part of our 
territory may he affected; nor the alienation of any island belonging to the 
State and tchich may he more than 100 miles from the coast. 

Treaties celebrated for any of the last three purposes shall, for their validity, 
be submitted to Congress in two different ordinary or extraordinary sessions^ 
with an interval of two months at the least between the two sessions^ and obtain 
approval by a vote of three-quarters of the whole number of Members. 

The railroads and tramways of the State dedicated to public service shall not 
be alienable nor subject to lease, unless in the latter case a law shall each time 
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18 COSTA RICA. 

provide for it, passed by a two-thirds vote of the respective Chamber of 
Congress. 

Chapter V, Article 76, Paragraph 4. The full Congress shall meet and have 
exclusive competency " to approve or disapprove public treaties or conventions 
celebrated by the Executive." 

Article 77, Paragraph 7. Attributes of the Chamher of Deputies. — Specially 
to authorize the Executive to negotiate loans or to celebrate other contracts, 
enabling him to hypothecate for their security the national revenues. 

Chapter VI, Article 99, Paragraph 9. — Duties and attributes of the Presi- 
dent. — ^To direct relations with other nations; to receive Diplomatic Ministers 
and admit Consuls of other countries ; to celebrate treaties and conventions with 
the Governments of other countries and to exchange ratifications subject to the 
prior ratification that must be given by Congress. 

Article 102, Paragraph 1. — Responsibilities of the President for ahuse of 
authority. — When he favors the Interests of a foreign nation as against the in- 
dependence, integrity, or liberty of Costa Rica. 

Article 80. No bill sliall become a law without the following requisites : 

To have been debated in the House, or In the House and in the Senate if 
necessary, on three different days. 

To have the approval of the House, or of the House and the Senate, or of the 
joint session as the case may be. 

To have obtained the sanction of the Executive or to be In one of the cases 
In which, according to this Constitution, such sanction is considered granted or 
unnecessary. (Refers to passage over veto.) 

Article 82. If the Executive also approves the bill passed by the House or by 
both Houses or In joint session, as the case may be, he will cause it to be 
executed and published for Its observance as a law of the Republic. 

Under the Constitution of 1871 the legislative power is vested in 
one House only and all laws are required to be debated three times on 
three distinct days before becoming laws. There are provisions for 
passing laws over the Executive veto, or accepting modifications pre- 
sented by him. 

The Constikitfon of 1917 is not specific as to the course a bill must 
follow in joint session — the new Constitution creating two Houses 
and treaties being cognizable only in joint session. However, the 
rules of the joint sessions provide for three debutes on three dif- 
ferent days for bills, and treaties and conventions once concluded are, 
according to Licenciado don Luis Anderson, subject to the same rules 
for passage as bills. The new Constitution also has provisions for 
passing laws over the Executive veto or with modifications made 
by him. 

From the foregoing it is evident that there is practically no dif- 
ference in the treaty-making power under the Constitution of 1871 
and that of 1917. The machinery is in the hands of the President 
and Congress, who proceed in accordance with the provisions for 
enacting laws. 

According to Dr. Anderson there is no limit, except as shown 
above, to the subject matters which may be covered in treaties. 

There are no available treaties, rulings, or comments that would 
be helpful. 



FRANCE. 

The making of treaties is covered by Article 8 of the law of July 
10, 1875, and the last paragraph of Article 3 of the law of February 
25, 1875. 

The following is a translation of Article 8 of the law of July 16, 
1875: 

Tlic President of tlie Republic negotiates and ratifies treaties. He presents 
tliem to the Chambers (Senate and Chamber of Deputies) as soon as the 
interests and the security of the State permit thereof. Treaties of peace and 
commerce and treaties which obligate the finances of the State and those relat- 
ing to the status of persons and property rights of French people abroad are 
not. final until voted upon by the two Chambers ( Senate and Chamber of Depu- 
ties). No alienation, no exchange, and no acquisition of territory can take 
place except by virtue of a law. 

The following is a translation of the last paragraph of Article 3 
of the law of February 25, 1875 : 

Every official instrument in writing (" acte ") of the President of the Republic 
must be countersigned by a Minister. 

It follows from the above laws that all treaties must be negotiated 
and ratified by the President of the Republic and that they must 
be countersigned by one of the Ministers; that all treaties of peace 
and commerce and all treaties obligating the finances of the State 
and those relating to the status of persons and to the property rights 
of French people abroad only become final after ratification by the 
two Chambers (Senate and Chamber of Deputies), and that any 
alienation, exchange, or acquisition of territory must be accomplished 
by a law (not by a simple treaty). 

Although the law of July 16, 1875, does not refer to secret treaties 
in so many words, the power of the President to negotiate and ratify 
such treaties clearly follows from the law, provided such treaties do 
not come under those requiring the sanction of the Chambers; i. e., 
treaties of peace, of commerce, and treaties which obligate the 
finances of the State, and those relating to the status of persons and 
to property rights of French people abroad. No period of time is 
fixed by the law for the presenting of treaties to the Chambers by 
the President, and he may withhold them from the Chambers until 
the " interests and security of the State permit." 
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20 FRANCE. 

Attached hereto are separate copies and translations of Article 8 
of the law of July 16, 1875, and the last paragraph of Article 3, of the 
law of February 25, 1875. 

ARTICLE 8 DE LA LOI DU 16 JITILLET, 1875. 

Le president de la R^piiblique n^gocie et ratlfie les trait^s. II en donne con- 
naissance aux Oharabres anssitOt que I'int^r^t et la sftret^ de I'iiltat le perinet- 
tent. Les trait6s de paix de commerce, les trait^s qui engagent les finances de 
rjiltat, ceux qui sont relatife ^ I'^tat des personnes et au droit de propri6t6 des 
Francais d I'Etranger ne sont d6finitlfs qu'apr^s avoir 6t6 votes par les deux 
Chambres. Nulle cession, nul ^change, nuUe adjonction de territoire ne peut 
avoir lieu qu'en vertu d'une loi. 

[Translation.] 

The President of the Republic negotiates and ratifies treaties. He com- 
municates them to the Chambers (Senate and Chamber of Deputies) as soon 
as the interests and the security of the State permit thereof. Treaties of 
peace and of commerce, and treaties which obligate the finances of the State 
and those relating to the status of persons and property rights of French 
people abroad, are not final until voted by the two Chambers (Senate and 
Chamber of Deputies). No alienation, no exchange, and no acquisition of 
territory can take place except by virtue of a law. 



ARTICLE 3 (LAST PARAGRAPH) OF THE LAW OF FEBRUARY 25, 1875. 

Chacun des actes du President de la R^publique doit §tre contresign6 par un 

Ministre. 

[Translation.] 

Every oificial instrument in writing of the President of the Republic must be 
countersigned by a Minister. 



The provision of the Civil Code (now in force) is: 

Article 1985. Le mandat peut ^tre donn^ ou par acte public, ou par 6crit, sous 
seing-priv§ m^me par lettre. II peut aussi ^tre donn6 verbalement; raais la 
preuve testimoniale n'en est regue que conform6ment au titre des contrats ou 
des obligations conventionnelles en gSn^ral. 

L'acceptatfon du mandat peut n'^tre que tacite et r^sulter de Texficution 
qui lui a 6t6 donn6e par le mandataire. 

[Translation.] 

Article 1985. A power of attorney can be given either by a public instrument 
or by a writing under private signature, even by letter. It can also be given 
verbally, but oral evidence is only admitted pursuant to the prescriptions of 
the title concerning contracts or contractual obligations in general. 

The acceptance of the power may be only implied, and ensue from the attor- 
ney in facts, acting thereunder. 

The law of September 29, 1917 (now in force) : 

Article 22. I^e Gouvernement est autoris6 ft 6mettre aux Etats-Unls, au mleux 
des int^rets du Tr6sor, des obligations dont la dur6e ne jpourra pas d^passer 
trente ann(^s et qui seront exemptes de tons impots presents et futurs. 
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[Trftnslatioti.l 

ARTK1LE 22. The Government Is authorized to Iswne in the United States, to the 
lM»Ht. Interests of the Treasury, bonds the duration of whi<Hi can ii6t exceed 
thirty years and which will be free from all present and ftitufe taxes. 



The law of December 24, 1896 (now in force) : 

ARTicifi 11. La loi du 24 avril 1833, relative aux formes et au contrSle <ies 
r(^c^iss^ et autres titres qui engagent le Tr^sor Public, est abrog^e et rem- 
plac^e par les dispositions sulvantes: 

§ l*'. Tout versement en num^alrc ou autres valeurs fait aux caisses du 
caissier payeur central du Tr6sor Public a Paris et ft celles des Tr6F0i*iers 
payeurs g€n6raux et des receveurs particuliers des finances, pour un service 
public, donnera lieu A la d^livrance immediate d'un r6c6piss6. 

Ce r^6piss€, pour 6tre llb^ratoire et former titre contre le Tr6sor, devra 
^tre d€tach§ d'une formule k talon. 

§ 2. Les bons du Tr6sor, traltes, mandats, r6c6piss6s et valeurs de toute 
nature, 6mis par le caissier payeur central n'engageront le Tr6sor qu*autant 
qu'ils seront d^livr^s sur des formules k talon et rev^tus du visa du contrOle. 

Les acceptations par le caissier payeur central des efPets et traites ^mls sur 
sa caisse n'obligeront ^galement le Tr6sor qu'autant qu'elles seront revStues 
du visa du contr61e. 

§ 3. Tout extrait d*inscription de rente immatriculfie sur le grand-livre de la 
Dette Publique ft Paris, qui sera d^livr6 ft partir de la promulgation de la 
pr6sente loi, devra, pour former titre valable contre le Tr6sor, Stre rev^tu du 
vi.«a du contrCle. 

§ 4. Les certificats dMnscription dfilivr^s pour la concession d'une pension 
ft quelque titre que ce soit ceux d*inscription de cautionnement et de privilege 
de second ordre ft d^Iivrer aux bailleurs de fonds devront, pour former titre 
valable contre le Tr6sor Public, 6tre ^galement rev^tus du visa du contrOle. 

§ 5. Les dispositions du § 2 du present article sont applicables aux operations 
effectu^es ft Paris par la Caisse des D^pCts et Consignations. 

§ 6. Le present article de loi sera constamment affich6 dans les bureaux et" 
caisses oil il devra recevoir son execution. II en j^era de m^me des modules 
r^glementaires de r^c^piss^s adopt^s par Tadministration. 

Les formules de chacun des titres y 6nonc6s contiendront le texte du para- 
graphe sp6cialement applicable ft ce titre. 

[Translation.] 

Article 11. The law of April 24, 1933, concerning the forms and controlling of 
receipts and other securities which bind the public treasury, is repealed and 
replaced by the following provisions : 

Pabagbaph 1. Every payment made in cash or otherwise at the Offices of the 
Head Cashier (" Caissier payeur central ") of the Public Treasury in Paris and at 
the Offices of the Treasurers of Department ("Tr^soriers payeurs g^n^raux") 
and of the Collectors of Wards ("Receveurs particuliers des Finances") for 
any branch of the Public Service will give rise to the immediate delivery of a 
receipt. 

Such receipt, in order to be a full discharge and to constitute a voucher 
against the Treasury, must be detached from a " stub." 

Pabagbaph 2. Treasury Bonds ("Bons du Tr6sor"), drafts, orders, receipts, 
and other securities of every kind issued by the Head Cashier ("Caissier payeur 
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central " ) will bind the Treasury only in so far as they are delivered on forms 
detached from a stub and bear the visa of the Controlling Office. 

Acceptances by the Head Cashier of bills and drafts drawn upon his office, 
will bind the Treasury only in so far as they bear the visa of the Controlling 
Office ("ContrOle"). 

Pabagraph 3. Every certificate of registration of French "rents" register on 
the Ledger of the Public Debt in Paris, which may be delivered after the promul- 
gation of the present law, must, in order to constitute a valid voucher against 
the Treasury, bear the visa of the Controlling Office ( " ContrOle " ) . 

Paragraph 4. Certificates of registration delivered for the granting of pensions 
for any reason whatsoever, and certificates of registration of surety bonds and of 
liens of second rank, to be delivered to lenders of money must also, in order to 
constitute a valid voucher against the Public Treasury, bear the visa of the 
Controlling Office (" ContrOle "). 

Paragraph 5. The provisions of paragraph 2 of the present article are appli- 
cable to the operations effected in Paris by the State Deposit and Consignment 
Office ("Caisse des D6p6ts et Consignations"). 

Paragraph 6. The present article of law shall be kept posted up in the offices 
where it is to be carried out. This also applies to the regulation forms of re- 
ceipts adopted by the administration. 

The forms of each voucher or security mentioned therein shall contain the 
text of the paragraph specially applicable to saivJ voucher or security. 



GREAT 

In England there is no- written constitution and there is no con- 
stitutional code in which the respective powers of Sovereign and 
Parliament as regards treaty making are defined. Under the British 
Constitution, which is the outgrowth of traditions and customs and 
practice, as well as statutory enactments on particular subjects and 
judicial decisions o£ fundamental importance, while there is no ex- 
press definition of the treaty-making power or any reference to the 
authority by whom such power may be exercised, nevertheless, it is 
correct to say that by the British Constitution the authority to make 
treaties is absolutely vested in the Crown as the unquestioned prerog- 
ative of sovereignty. In practice the Sovereign acts on the advice 
of responsible ministers. " It is the King's prerogative," says Black- 
stone, "to make treaties, leagues, and alliances with foreign States 
and Princes. For it is by the law of nations essential to the good- 
ness of a league that it be made by the sovereign power, and then it 
is binding upon the whole community; and in England the sov- 
ereign power is vested in the person of the King. Whatever con- 
tracts, therefore, he engages in, no other power in the Kingdom can 
legally delay, resist, or annul. And yet, lest the plenitude of au- 
thority should be abused to the detriment of the public, the Constitu- 
tion hath here interposed a check, by means of parliamentary im- 
peachment, for the punishment of such ministers as, from criminal 
motives, advise or conclude any treaty which shall afterwards be 
adjudged to derogate from the honour and interest of the nation." 
(Commentaries 1, Ch. XVII, sec. 2.) 

No subsequent ratification by Parliament of a treaty thus executed 
by the Sovereign is necessary, so far as the Constitution is concerned. 
But as the Sovereign exercises his prerogative only on the advice of 
responsible ministers, so in practice all treaties entered into by Eng- 
land in later times have been either negotiated with the approval of 
Parliament obtained beforehand or have been subsequently ratified 
by Parliament or acquiesced in by the nation after publication. In 
fact, it is now the settled rule that no treaty can become operative 
unless with the approval of Parliament, particularly where the exe- 
cution of the treaty requires a grant of the nation's funds for its 
operation or where territory is thereby ceded or where the private 
rights of the subject are affected. 
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The advantage or desirability of a treaty is a matter of considera- 
tion by the ministers of the Sovereign. If there is an agreement 
among them on the subject, the decision is communicated to the pub- 
lic, and Parliament is asked for a resolution of approval. If this 
should be refused and the matter were one of principle or public 
policy, the Ministry would resign and the Sovereign would instruct 
some member of the opposition to form a new ministry. If, on the 
other hand, the approval of Parliament were obtained, the details of 
the negotiation of the proposed treaty would be intrusted to the Sec- 
retary of State for Foreign Affairs. That official, under the seal of 
the Crown, would authorize the ambassador or minister of the Crown 
accredited to the foreign State with which the treaty was to be made 
to proceed with the formulation of its terms and, when these had been 
agreed upon, to sign' the treaty, which would then be transmitted to 
London for ratification by the Sovereign and in due course for pub- 
lication. 

The question may arise how far such a treaty would be binding if 
it were not published. Secret treaties were made in former times to 
which England was a party, and as recently as the early part of the 
last century certain published treaties contained additional secret 
articles, as in the treaty of Paris of May 30, 1814, between the allies 
(Great Britain, Austria, Prussia, and Russia) and France. It is 
naturally impossible to ascertain whether the English Government 
is at the present time a party to a secret treaty with any foreign 
power, but it seems to be agreed that no such treaty is in existence, 
and certainly that none could in present democratic conditions be 
now negotiated. The late Lord Courtney, of Penwith, in his book 
on The Working Constitution of the United Kingdom (London, J. M. 
Dent & Co., 1905), says: 

It is not known that any secret treaty has been made in this century by the 
British Crown. The invitation to enter the Hol}^ Alliance was rather private 
and personal than secret, but Lord Castlereagh met It by the statement that the 
Constitution of the United Kingdom debarred the Crown from entering upon 
such engagements as were proposed. It has more recently be^n categorically 
asserted by persons affecting to speak with knowledge and authority that the 
United Kingdom had been pledged by treaty to take a definite action in rela- 
tion to Italy in certain contingencies, but it is not believed that these statements 
are exact, if they have any foundation whatever. At the most they could be no 
more than the expression of Intention on the part of a particular minister, and 
therefore limited by his power; but could such a thing have happened as the 
making and ratifying of a formal treaty without communicating it to Parlia- 
ment, it must be held that it could in no way bind the nation which w^ould be 
free to accept or repudiate its proposed obligations whenever they should be 
made public. It seems contrary to the fundamental principles of a parliamen- 
tary constitution that a nation should be bound by obligations upon the policy 
or impolicy of which its representatives have had no power of pronouncing an 
opinion since they have been kept in absolute ignorance of their existence. 
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It IS impossble to procure information concerning "the constitu- 
tional laws, provisions, and decrees specifying the required formali- 
lies incident to the negotiation, conclusion, and ratification of treaties 
and conventions" by this Government, as no such laws and decrees 
tire in writing, and for the same reason they can not be submitted 
with this report. 

The only question in connection with the treaty-making power 
which has been the subject of judicial inquiry is as to how far a 
treaty made by the Sovereign upon the advice of his ministers re- 
quires Parliamentary sanction. This was discussed with great care 
imd minuteness by Sir Robert Phillimore, one of His Majesty's 
judges of the Probate Divorce and Admiralty Division of the High 
Court of Justice, in the case of the steamship Parlement Beige (1877, 
2 P. D., 129). His view, which has been generally followed by the 
authorities and writers on international law, was that it is not com- 
petent to the Crown, by treaty, without the authority of Parliament 
to clothe a vessel with the immunity of a foreign ship of war so as 
to deprive a British subject of his right to proceed against her. 
Although his judgment was reversed on appeal (5 P. D., 197), the 
reversal was upon other grounds and his conclusions as to limit of 
the Sovereign's treaty-making power were not questioned. 

Other than this case and those therein cited, there have been no 
directly relevant decisions of the British courts on the question of 
treaty making. 



GREECE. 

Tlie provisions of the Constitution on this subject are simple, but 
ample and comprehensive. Among the privileges and rights ac- 
corded to the King under Article 32 are the following : 

He concludes treaties of peace, of alUance, and of commerce, which he com- 
municates with the necessary explanations to the Chamber as soon as the in- 
terests and the security of the State permit. But treaties of commerce and all 
other treaties which can not be carried into effect without the enactment of a 
special law, or treaties which impose burdens upon the Greeli people, are not 
valid without the sanction of the Chamber. 

Article 30 provides that " no act or decree of the King is valid with- 
out the countersignature of the competent Minister, who thereby as- 
sumes full responsibility for the measure." 

These two articles of the Constitution indicate clearly the constitu- 
tional powers of the King in making treaties. This power lodges 
essentially in the Minister of Foreign Affairs, who again is subordi- 
nate to the President of the Cabinet Council. The King can no doubt 
by discussion with his Minister suggest modifications in any treaty 
under negotiation, but as no treaty is valid without the Minister's 
signature, the substance of authority remains with the latter. 

Under Article 32 the method of concluding secret treaties is clearly 
indicated in the clause: "He (the King) communicates them (the 
treaties) to the Chamber as soon as the interests and safety of the 
State permit." Under this proviso the publication of a treaty may 
be postponed indefinitely. 

The procedure in the matter of secret treaties (mainly of alliance) 
would be generally as follows: The Minister of Foreign Affairs 
would give plenary powers to the Greek Minister Plenipotentiary 
abroad to negotiate a treaty with the Government to which he was 
accredited, indicating to him the lines he was to follow; or the Min- 
ister of Foreign Affairs would himself undertake the negotiation 
with the foreign Minister Plenipotentiary accredited to the Greek 
Government; or both Ministers Plenipotentiary would be granted 
plenary powers by their respective Governments to negotiate a treaty, 
meeting for this purpose at some place other than one of the two 
capitals. All these matters of form, together with the general pur- 
pose of the treaty, I believe, are commonly provided for in a protocol 
signed by the Minister of Foreign Affairs of one of the contracting 
parties and the Minister Plenipotentiary of the other. 
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After the treaty is signed by the authorized Ministers it becomes 
operative and binding as soon as the ratifications are exchanged. 
But in treaties of the second class, namely, those of commerce or 
those affecting Greek citizens in property or person, ratification is 
postponed until the treaty is laid before the Chamber and is sanc- 
tioned by the latter. 

A good example of Greek constitutional procedure in treaty mak- 
ing, especially in the case of a secret treaty, is furnished by the now 
well-known Greco-Serbian Treaty of Alliance of June 1, 1913, made 
public for the first time on August 17, 1917, and printed in the 
Greek Government Wliite Book. The first document shown in 
connection with this treaty is a protocol signed by the Greek 
Minister of Foreign Affairs, Mr. Ooromilas, and the Serbian 
Minister at Athens, Mr. Boschkovich, referring to the mutual de- 
sire of the two Governments for a treaty of alliance and specifying 
the main points that should be incorporated into such a treaty. It 
also stipulates that the document Should be considered strictly secret. 
Following this is the actual treaty negotiated and signed by the two 
Ministers Plenipotentiary, Mr. J. Alexandropoulos for Greece, and 
Mr. M. Boschkovich for Serbia. As stated in the text, the treaty 
was drawn up at Salonica and signed on June 1, 1913, and was to 
take effect after the exchange of the ratifications, which took place 
on June 21, 1913. 

If the proposition to abolish all secret treaties is to be considered 
seriously in any international conference, it would, in my opinion, 
be necessary, so far as Greece is concerned, to amend the Greek Con- 
stitution. For the clatise above quoted, making optional for the 
King to communicate treaties of alliance, etc., to the Greek Cham- 
ber, puts no check whatever upon the King or the Government in 
the matter of secret treaties. 

It is well known, however (and Mr. Venizelos has made public 
declarations to that effect), that immediately after the war a Greek 
National Assembly will be elected and convened for the express pur- 
pose of revising the Constitution in the light of the political experi- 
ences of the past three years. And then the question of secret treaties 
will, doubtless, come up for consideration. 



GUATEMALA. 

The matter of the negotiation and ratification of the treaties en- 
tered into by the Republic of Guatemala is a very simple matter, 
whose forms are observed to the letter, but whose actual and single 
determination both as to beginning, continuance, and termination 
lies absolutely with President Manuel Estrada Cabrera. 

The Executive Power — President Estrada Cabrera — appoints 
Plenipotentiaries to negotiate the treaties and they sign and deliver 
them to the President; the Executive Power then presents the 
treaties to the National Assembly for study and approval; when 
approved by the Assembly, as they always are, if the President so 
wishes, they are returned to the Executive Power, are then ratified 
by the President, who orders their publication. There is no other 
ratification. 

After the treaties are negotiated, concluded, and ratified as above, 
the exchange of ratifications takes place in the usual manner, as has 
been established by universal usage. 

Article 77, paragraph 19, of the Constitution of the Republic im- 
poses upon the Executive Power the obligation to submit all treaties 
entered into to the Legislative Assembly for its approval. 

Article 54, paragraph 9, of the same law recognizes as one of the 
attributes of the Legislative Power the authority to approve or dis- 
approve, before their ratification, all treaties and conventions entered 
into bv the Executive Power. 

The original and translation of the above pertinent paragraphs are 
given below. These constitute the legal requirements of every bind- 
ing agreement entered into by the Republic of Guatemala. 

There is no provision for the making of secret treaties of any 
cliaracter, and if there be in existence any such treaties or conven- 
tions they were entered into by President Manuel Estrada Cabrera 
himself personally and on his own sole responsibility. 

CONSTITUTION OF THE REPUBLIC OF GUATEMALA. 

Articulo 77, iNciso 19. Someter a la Asarablea, para su aprobaci6n, los 
tratados que hubiere celebrado. 

[Translation.] 

Article 77, paragraph 19. To submit to the Assembly all treaties entered into 
for its approval. 
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Articulo 54, I NCI so 9. Aprobar o reprobar, antes de su ratificaci6n, los 
tratados y las convenciones que el Ejecutivo celebrare con los demfl-s palses. 

ITranslatioD.] 

Article 54, paragraph 9. To approve or disapprove, before their ratification, 
the treaties and conventions entered into by the Executive with other countries. 



HONDURAS. 

The only constitutional provisions concerning the making of trea- 
ties and conventions are to be found in Article 90, section 22, and in 
Article 108, section 14, of the Constitution of 1894. 

The first of these reads : 

Abticle 90. The attributes of the Congress are the following : 

22. To approve, modify, or disapprove treaties made with other nations. 

Abticle 108. iThe President of the Republic is in charge of the general admin- 
istration of the country. His attributes are : 

14. To celebrate treaties and all other diplomatic negotiations, submitting 
them to the ratification of the Congress at its next session. 

In the law concerning state of siege. Article 9 provides that the 
guarantees contained in certain articles of the Constitution may not 
be modified by the existence of a state of siege. Neither of the arti- 
cles of the Constitution mentioned above is mentioned in this article 
of the law concerning the state of siege, and as the President and 
Cabinet enjoy great authority when a state of siege has been de- 
clared, I have taken much pains to find out whether they could dis- 
regard the foregoing provisions of the Constitution concerning the 
making of treaties. However, Article 18 of the law concerning the 
state of siege reads : 

Tlie Executive Power shall report to tlie Congress at its next meeting the steps 
which it may have taken in view of the state of siege ; and the authorities and 
officials shall be responsible for the abuses they may have committed in the 
period of its duration. 

It would appear not only in the text of this, but from various 
opinions of lawyers here, which I have been able to elicit indirectly, 
that every treaty must, even during the existence of a state of siege, 
be submitted to the Congress at its next session for approval, and 
that it can not be eflFective nor the ratifications thereof exchanged 
until such approval has been given by the Congress. 

From the foregoing it will be seen that it is impossible for Hon- 
duras to make any secret treaty, except in so far as it is able to keep 
the 33 members of the Congress as well as the other officials con- 
cerned from allowing the public to know the contents of a treaty. 
Moreover, it is extremely doubtful whether even so a treaty would 
be valid unless published in the Official Gazette. Against this must 
be placed the fact that persistent rumor renders it almost certain that 
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Honduras has made a secret treaty with Mexico and Salvador looking- 
toward some kind of joint action against Guatemala. I personally 
feel satisfied that such a treaty exists, but I have been unable to 
obtain any proof that this is so, and in view of the unanimity of all 
the information that has been given to me, not only recently but in 
past months, I fail to see how such a treaty could be valid. 

It must be borne in mind that there is a great divergence in this 
country, as in many others of Latin America, between theory and 
practice, and that a treaty which has no technical value may well be 
thoroughly binding in fact. 



ITALY. 

1. According to the national law, the power of negotiating, con- 
cluding, and ratifying international conventions is vested exclusively 
in the King. Normally, the negotiations preliminary to a treaty are 
carried on through the medium of representatives delegated for the 
purpose; i. e., Ambassadors, Ministers, and Special Envoys. The 
power vested in such representatives may be express or implied, par- 
ticular or general. This last or general power is given when the 
act creating the particular office gives certain statutory powers, such 
as are given to the Minister for Foreign Affairs, whose specific duty 
is to represent the State in international relations; and such as are 
given to the other Ministers for matters included in their respective 
spheres of authority. With the exception of these, any other nego- 
tiator must be vested with special powers^ namely, with the express 
power to negotiate in a specified matter, which power constitutes 
his formal authority for participation in such negotiations. 

2. The national law provides for no special procedure in regard 
to the execution of the agreement reached between the negotiators 
of a treaty. On this point national law does not make provision in 
so far as the matter dealt with in the treaty is concerned, as it does 
not depend on national (constitutional) but on international law. 
According to the precepts of the latter, which have become firmly 
established through precedent, and are recognized between States, 
the conclusion of the negotiations is brought about by the signing 
of the instrument which contains them, by the negotiators and by 
the affixiaig of the seals thereon. 

3. The ratification is prescribed by international law. According 
to the usual practice, which is now tending to become establi3hed in 
the relations between States, there can be an express or implied 
waiver of formal ratification of a treaty. In such a case the signing 
of the instrument is considered as equivalent to a formal acceptance 
of the treaty on the part of the State. Strictly speaking, however, 
the ratification of a treaty is a matter of national law. In Italy 
ratification is usually effected through a proclamation by which the 
King, it having been established that full powers had been granted to 
one or more of his representatives to agree to the conclusion of the 
treaty, and the entire text of the instrument as negotiated having 
been referred to him, attests that the treaty corresponds with his own 
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will and is approved. Such a Eoyal Proclamation bears not only the 
signature of the King, but it is also countersigned by the Minister 
or Ministers responsible. 

4. As to the question concerning the conditions essential for the 
conclusion of a treaty, which shall be legal from the point of view 
of Italian law, the answer is set forth above. A treaty is legal accord- 
ing to Italian law, and as such is binding upon the State, if said 
treaty has been contracted through a medium of which the Constitu- 
tion recognizes the right of negotiation, i. e., by the King, through the 
medium of his plenipotentiaries or delegates, with or without parlia- 
mentary action, according to the powers granted to him by the Fifth 
Article of the Statute of the Realm (Constitution). The treaty is 
also legal, according to the most authoritative opinion, if not ratified 
by the King, but by a person to whom the King has delegated the 
power of ratification. (This power of ratification, it must be under- 
stood, is distinct from the power of negotiation.) Moreover, there are 
two ways of concluding a treaty under Italian law, to wit, a " solenm 
form'^'^ and a ^'nonsolemn forrrhP The solenm form is where the 
King himself, being vested by the Constitution with the appropriate 
power, concludes the treaty, and the nonsolemn form is where the 
treaty is concluded by a representative of the King. It must be 
understood, however, that the nonsolemn form, for the very reason 
that it represents a negotiation through a delegate, does not thereby 
exclude the solemn form, but is coincident with it, since it is always 
possible for the Head of the State to proceed himself to the con- 
clusion of a treaty, even after having expressly delegated a repre- 
sentative for that purpose. 

5. There are no secret treaties as a class of international acts dis- 
tinct from others. In Italian law a secret treaty does not exist, unless 
those be considered secret which the King has full power of con- 
tracting without parliamentary sanction, and which by virtue of the 
power conferred on him by the Fifth Article of the Statute of the 
Realm, are not communicated by him to Parliament, "unless the 
interest and security of the State permit it." During this period the 
treaty remains of necessity secret; but this is a condition which does 
not confer on the treaty an exceptional legal status. 

STATUTO FONDAMENTALE DEL BEGNO, 4 MABZO, 1848. 

Abt. 5. All Re solo appartiene U potere esecutivo. 

Egli 6 11 capo supremo dello Stato; comanda tutte le forze dl terra e dl 
mare; dlchiara la guerra, fa i trattati dl pace, d*alleanza, di commercio ed 
altri, dandone notizia alle Camere tosto che I'interesse e la sicurezza dello Stato 
il permettano, ed unedovl le comunicazioni opportune, I trattati che im- 
portassero un onere alle finanze, o variazloni di territorio dello Stato, non 
avranno effette se non dopo ottenute Tassenso delle Camere. 
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[Translation.] 
FUNDAMENTAL STATUTE OF THE EEALM, MABCH 4, 1848. 

Abticle 5. The executive power is vested in the King alone. 

He is the supreme head of the State ; he commands the army and the navy ; 
he declares war and stipulates treaties dealing with peace, alliances, commerce, 
and all else, notifying the Houses of Parliament of such if the safety and the in- 
terests of the country permit it, and making such observations as may be oppor- 
tune. The treaties which create a burden on the exchequer or changes in the 
territory of the State will not take effect until they have the approval of both 
Houses of Parliament. 



BEGIO DECEETO, 14 NOVEMBRE, 1901. 

5. Le proposte di trattati, le question! d'interpretazione del trattati vigenti 
e le questioni internazionali in generale ; 

7. I decreti da emanarsi dal Govern© in adempimento di mandato del potere 
legislativo; i regolamenti generali di pubblica amministrazione e ogni altro 
regolamento per Tesecuzione delle leggi; tutti gli affari per cui debba provve- 
dersi mediante decreto reale con precedente parere del consiglio di Stato, quante 
volte il ministro competente non intenda uniformarsi a tale parere ; 

12. Le proposte di estradizione da farsi ai Governi ester i o fatte da essi, e 

Tespulsione degli stranieri nei casi indicati dal capoverso dell* art. 90 della legge 

di pubblica sicurezza ; 

[Translation.] 

ROYAL DECREE, NOVEMBEE 14, 1901. 

5. Proposals for treaties, matters relating to the interpretation of treaties in 
force, and to international questions in general. 

7. Decrees that are to be issued by the Government in accordance with legisla- 
tive power; general regulations for public administration, and every other 
regulation for the execution of the laws ; all matters for which it is necessary 
to provide by special royal decree, with previous opinion of the Cotmcil of State, 
whenever the competent Minister does not agree with said opinion. 

12. Proposals for extradition to be made to foreign governments or made by 
them, and the expulsion of foreigners in the cases mentioned at the beginning 
of Article 90 of the Law of Public Security. 



LEGGE 22 MA6GI0 1915. 

II Governo del Re ha facolta, in caso di guerra e durante la guerra medesima, 
di emanare disposizioni aventi valore di legge per quanto sia richiesto dalla 
difesa dello Stato, dalla tutela dell'ordine pubblico e da urgenti o straordinarl 
bisogni della economia nazlonale. 

[Translation.] 



/• 



BOYAL DECBEE NO. 671, MAY 22, 1915. 



The Government of the King has the power, in case of war, and during the 
said war, to issue decrees having the force of laws, in as far as they may be 
necessary for the defense of the State and to keep the public order and for 
urgent or extraordinary needs of national economy. 



JAPAN. 

In Japan the Constitution provides that the treaty-making powers 
shall be vested in the Emperor. This applies to agreements with 
foreign powers of every nature. The Constitution does not provide 
whether the treaty shall be written or verbal, public or secret; neither 
is there any form of procedure prescribed. The only requisite is an 
expression of the intention to make the treaty. 

According to Article 65 of the Constitution, however, all laws, im- 
perial ordinances, and imperial rescripts that relate to the affairs of 
state require the countersignature of a Minister of State. It follows, 
then, that the responsibility for making treaties devolves upon the 
Cabinet. Plenipotentiaries who negotiate and conclude treaties, 
while nominally appointed by the Throne, are actually selected by 
the Cabinet. 

After a treaty has been concluded by the Cabinet through the 
plenipotentiaries appointed, it is submitted to the Throne for ratifi- 
cation. It is customary then for the Emperor to lay it before the 
Privy Council for its advice and approval, though this is not ren- 
dered obligatory by the Constitution. The Emperor may also con- 
sult with the Council of Elder Statesmen, a body that is entirely 
extraconstitutional, and the Diplomatic Advisory Council, a body 
composed of representatives of nearly all the recognized political 
elements. 

Since the establishment of the latter organ in 1917 it has almost 
supplanted the Council of Elder Statesmen as an advisory organ. 

Upon ratification by the Emperor the treaty is countersigned by 
the Prime Minister and Minister of Foreign Affairs. 

The same considerations apply to secret treaties. 

A treaty may or may not be promulgated. A treaty is promul- 
gated by attaching to it an Imperial Edict with the countersignature 
of the Prime Minister and the Minister for Foreign Affairs, together 
with a statement to the effect that the Privy Council was consulted. 
It is then published in the Official Gazette. 

The question of the treaty-making power in Japan is so clear and 
simple that there appears to be a complete absence of authoritative 
executive or judicial rulings or statements on the subject. 

Laws and Regulations Beabino Upon the Making and Ratification ov 

Treaties in Japan. 

constitutional pbovisions. 

Abticle 13. The Emperor declares war, makes peace, and concludes treaties. 

Article 55. The respective Ministers of State shall give their advice to the 

Bmpezor and be responsible for it 
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All laws, Imperial ordinances, and imperial rescripts of whatever kind that 
relate to the affairs of the State require the countersignature of a Minister of 
State. 

PBOVISIONS BEGABDINO THE ORGANIZATION OF THE PRIVY COUNCIL AND ITS DUTIES. 

[Imperial Ordinance No. 22 of Apr. 30, 1918.] 

Article 6. The Privy Council shall confer on imperial inquiries In regard to the 
following matters and report to the throne. 

***** « * 

(d) Treaties and Conventions negotiated with the Powers. 

ORGANIZATION OF THE CABINET. 

[Imperial Ordinance No. 135 of Dec. 24, 1889.] 

Article 5. The following matters shall pass through the Cabinet Council. 
******* 

(h) Treaties with foreign countries and important International stipula- 
tions. 

ORGANIZATION OF A SPECIAL ADVISORY COUNCIL ON FOREIGN AFFAIRS. 
[Imperial Ordinance No. 57 of June 6, 1917.] 

Article 1. In the Imperial Court there shall be established a Special Advisory 
Council on Foreign Affairs, which shall be in direct touch with the Emperor 
and which shall be caused to investigate and deliberate on important matters 
connected with the current situation. 

REGUI.ATIONS CONCERNING THE ORGANIZATION OF THE FOREIGN OFFICE. 

[Promulgated June 16, 1913.] 

Article 7. The Political Bureau shall be charged with the following duties. 
******* 

2. J^atters connected with jwlitical treaties. 

Article 9. The Commercial Bureau shall be charged with the following duties : 

******* 

2. Matters connected with commercial treaties and treaties pertaining to con- 
sular jurisdiction. 

ORGANIZATION OF THE COMMISSION FOR TREATY REVISION PREPARATION. 

[Imperial Ordinance 260 of Oct. 9, 1908. (All the positions provided for by this ordi- 
nance are at present vacant. ) ] 

1. The Commission for Treaty Revision Preparation shall be under the super- 
vision of the Minister for Foreign Affairs. It shall investigate and deliberate 
concerning all matters connected with treaty revision. 

2. The Commission for Treaty Revision Preparation shall consist of 1 
chairman, 3 vice chairmen, and 20 members. 

In addition to the fixed number provided for in the foregoing paragraph, In 
case of necessity special members may be appointed. 

3. The chairman shall be the Minister for Foreign Affairs ; the vice chairmen 
shall be appointed upon the recommendation of the Minister for Foreign Affairs 
to the Throne. The members and the special members shall be appointed upon 
the recommendation of the Minister for Foreign Affairs to the Throne by the 
Cabinet from the higher officials in the various Government departments. 
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4. The chairman shall have general charge of the affairs of the commission. 
In case the chairman is incapacitated, owing to any circumstances, his place 
shall be taken by a vice chairman designated by the Minister for Foreign 
Affairs. 

5. To the Commission for Treaty Revision Preparation three managers shall 
be attached. They shall be appointed upon the recommendation to the Throne 
of the Minister for Foreign Affairs by the Cabinet from the higher officials in 
the various Government departments. The manager shall regulate general 
affairs under the direction of the chairman. 

6. Six secretaries shall be attached to the Commission for Treaty Revision 
Preparation. The secretaries shall devote themselves to general affairs under 
the direction of the chairman and managers. 

LAW FOB PBOMULiaATIOK. 

Article 8. When a treaty Is made public, it is promulgated by attaching there- 
to an Imperial Edict. 

In the Imperial Edict mentioned in the foregoing paragraph, it shall be stated 
that the Privy Council was consulted. The Imperial Seal shall be affixed after 
the Imperial Sign Manual. The Minister President of the Cabinet shall Insert 
the year, month, and day and shall countersign it together with the Minister 
of State directly responsible. 

Abticle 12. The promulgation of the public documents mentioned in the fore- 
going articles shall be made in the Official Gazette. 



LIBERIA. 

The authority to negotiate treaties is conferred by the Liberian 
Constitution on the President of the Eepublic. In Article III, Sec- 
tion I, dealing with the " Executive Power," there appears the fol- 
lowing provision relative to treaty making: 

He (the President) shaU have power to make treaties, provided the Senate 
concur therein by a vote of two-thirds of the Senators present. 

Through a verbal opinion of the Attorney General obtained for 
me by President Howard I am informed that the only laws or decrees 
in existence which in any way affect the authority of the President 
of Liberia to make treaties as prescribed by the above quotation from 
the constitution is an act passed by the Legislature in the early days 
of the Eepublic, entitled, " an Act relating to treaties," the first sec- 
tion of which reads as follows : 

That in all cases of treaties to be made, of which this Government shall be a 
party, the President may appoint commissioners, who may be clothed with the 
necessary power, and held bound to depart in no wise from their instructions. 
And all treaties whereof the Republic is one of the contracting parties, shall, 
from the date of their publication become laws: And offenders against their 
provisions shall be punished in pursuance of judicial sentence. 

The complete text of this Act is quoted below. 

In practice the President of Liberia has almost invariably nego- 
tiated treaties through his chosen representatives given appropriate 
powers and especially commissioned by him for that purpose. These 
representatives have on occasion been the Liberian Secretary of State ; 
Liberian foreign representatives abroad, (these representatives have 
often been citizens or subjects of a friendly state and not Liberians) ; 
prominent Liberian officials of the Government; and able private 
Liberian citizens recognized to have special fitness to carry on cer- 
tain negotiations. 

The correspondence which may be a preliminary necessity to ar- 
range for the negotiation of a treaty with the Government of Liberia 
is always carried on through the Secretary of State. 

Treaties and conventions negotiated for and on behalf of the Gov- 
ernment of Liberia are always signed by the representative or rep- 
resentatives chosen and empowered by the President to carry on the 
negotiations. Signing precedes ratification. When treaties are pre- 
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sented to the Liberian Senate for ratification they are completed 
documents. And by the act of ratification they become operative. 

I am informed that Liberia has only negotiated one secret treaty 
since the founding of the Republic and it is no longer in existence* 
This was a treaty between the Republic and Great Britain. It was 
concluded precisely as all other treaties and duly ratified by the Sen- 
ate but neither the proceedings of the Senate nor the provisions of the 
treaty were ever made public. 

There is a strong public sentiment in Liberia against the Republic 
entering into secret treaty relations with other Governments. And 
it is a practice which would probably only be resorted to in case of 
what would be held to be an extreme national emergency. 

LAW RELATING TO TREATr-M AKING IN LIBERIA. 

Article I. — An Act relating to treaties. 

It is etiacted hy the Senate and House of Representatives of the Republic of 
Liberia in Legislature assembled: 

Section 1. That in all cases of treaties to be made, of which this Govern- 
ment shall be a party, the President may appoint Commissioners, who may be 
clothed with the necessary power, and held bound to depart in no wise from 
their Instructions. And all treaties whereof the Republic is one of the contract- 
ing parties, shall, from the date of their publication, become laws : And offend- 
ers against their provisions shall be punished in pursuance of judicial sentence. 

Section 2. That in all treaties and negotiations with surrounding Head-men 
or Chiefs of native tribes for land, the settling of questions of boundary, or for 
the extension of territory, a fair and complete understanding shall be had and 
obtained, and proper instruments of writing shall be had and made, fully ex- 
pressing the whole subject matter of agreement or arrangements made and en- 
tered into, the full amount paid as the consideration of any bargain, or for any 
purchase made, together with the real signatures of all concerned in the trans- 
action: And no Chiefs or Head-men, the proprietors of any lands, shall by 
either force or fraud, be brought to accede to measures — nor shall any con- 
struction by implication be given to words, or action be employed to deprive 
them of their rights in any respect, and more esi)ecially with regard to lands» 
when they signify an unwillingness to deal in the way of pacific negotiations. 



MOROCCO. 

Prior to the change in the political status of Morocco the Shereefian 
Empire was an absolute monarchy and the Sultan alone was vested 
with the power to negotiate, conclude, and ratify treaties, conven- 
tions, and international agreements. 

Under the Franco-Moroccan Treaty of the Protectorate, signed at 
Fez of March 30, 1912, Article VI provides that— 

His Majesty the Sultan undertakes to conclude no act having any interna- 
tional character without the previous assent of the French Republic. 

While Article V stipulates that — 

The commissioner resident general (of France) shall be the sole intermediary 
between the Sultan and the foreign representatives, and in the relations which 
these foreign representatives may have with the Moroccan Government * * *. 

In virtue of the above-mentioned provisions of the Franco- 
Moroccan Treaty of the Protectorate the Resident General of France 
in Morocco was to become, in fact, the Minister for Foreign Affairs 
of His Shereefian Majesty, and this title is at present assumed by 
and applied to the actual Resident General, Gen. Lyautey, in all 
correspondence with the representatives of the powers at Tangier. 

From the foregoing it will be apparent that, in theory, negotiations 
relating to international treaties, agreements, and conventions with 
Morocco would be conducted by the Sultan through the intermediary 
of the Resident General of France in Morocco, signed by His 
Shereefian Majesty and ratified by the French Resident General, who, 
according to Article V of the Treaty of the Protectorate, is invested 
with all the powers of the French Republic in Morocco. 

However, since the establishment of the Protectorate, no treaties 
have been negotiated by Morocco, and there are, therefore, no 
precedents offering any practical guidance, while, on the other hand, 
the actual international situation of Morocco contains many ele- 
ments of confusion and complication. 

As an example, Spain refuses to accept the French point of view 
that the functions of the French Resident General, as exclusive in- 
termediary between the Sultan and foreign powers, should extend 
also to international relations with the Spanish Zone of Influence, 
and the Spanish Resident General at Tetuan claims the right to 
conduct all international negotiations relating to the Spanish Zone. 
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Furthermore, as matters now stand, the French Resident General, 
acting as Shereefian Minister for Foreign Affairs, would not be in a 
position to conduct the negotiation of a treaty involving questions 
concerning the Zone of Tangier, as the special character hitherto 
attributed to this Zone would necessitate the consideration of all 
powers signatory to the Act of Algeciras. 



NETHERLANDS. 

Article 59 of the Constitution reads : 

The King concludes and ratifies treaties with foreign Powers. He shall 
communicate the contents of these treaties to the two Chambers of the States 
General immediately that he considers the interests of the State warrant him 
doing so. 

Treaties which contain any revision of the territory of the State, which 
impose monetary obligations upon the kingdom or which contain any other 
stipulation referring to legal rights, shall not Ji>e ratified by the King, unless 
.they have been approved by the States General. 

This approval shall not be required if the King have reserved to himself, by 
law, the right to conclude a treaty. 

Nearly every phrase in the article quoted above has been widely 
discussed. For a proper understanding of the article as at present 
interpreted, it is necessary to deal with the points involved one by 
one. 

THE APPROVAL BY THE STATES GENERAL. 

The first question to arise under this head is whether the Crown 
is possessed of the right of submitting treaties to the States General, 
if their approval is not required under the terms of Article 59. This 
has twice been discussed — the first time during a debate in the Second 
Chamber, when Mr. van Karnebeek, the Minister for Foreign Affairs 
(1885-1888), in reply to a question, stated that he did not read any 
prohibition from so doing in the article of the constitution in ques- 
tion. The second occasion occurred in June, 1902, during the debate 
over the ratification of an agreement with the German Government 
on cable communications. The form in which the question arose was 
whether the final protocol, a separate agreement for the purpose of 
carrying out the treaty and not intended for publication, was or was 
not subject to the approval of the States General (taking for granted 
that no stipulation concerning legal rights was found in the pro- 
tocol). The Minister for Foreign Affairs, Mr. Melvil van Lynden, 
supported, among others, by Mr. Savomin Lohman, took the position 
that such a protocol, regardless of the final words that its stipula- 
tions had the same force and significance as those inserted in the 
treaty, was a separate agreement of an executive character, which 
does not need approval, and that in this the competence of the King 
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did not go further than his obligation. It should be noted, however, 
that since then, in 1908, a similar protocol concerning the sugar tax 
was approved, in 1911 a supplementary protocol to the treaty re- 
garding the establishment of an International Prize Court, and in 
1912 a protocol in connection with the treaty against the White 
Slave Trade. It would thus seem that the view taken in 1902, that 
the competence of the King did not surpass his obligation, is no 
longer regarded as correct. 

The second question to arise is the date on which a treaty becomes 
valid, as the King may not proceed to ratification before the statute 
of approval has come into force. It has frequently been inserted 
in statutes of approval that the treaty shall only become binding on 
the day of its proclamation; more frequently, however, this is not 
the case, and in the absence of definite stipulations, the general rule 
laid down in Article 2 of the Law Containing General Stipulations 
(see below) , namely, the fixed term of twenty days, applies. It often, 
happens, however, that the King does not await the lapse of this 
period before proceeding to ratification. 

The third point of interest is the fact that for the abrogation of 
treaties or for acceding to the same for an indefinite period, the 
approval of the States General is not required. In both 1905 and 
1910 the State Commission failed to propose an alteration in this 
although M. Savornin Lohman at the time pointed out the incon- 
sistency of the King being able to repeal a law passed with the 
assistance of the States General without the sanction of that body. 

I^GAL RIGHTS. 

At the time of the last revision of the Constitution an amendment 
was introduced to alter the second paragraph of Article 59 to read, 

Treaties which contain any revision of the territory of the State, which 
impose monetary obligations upon the Kingdom, or which contain any other 
stipulation concerning a subject belonging to the jurisdiction of the legislative 
authority, shall not be ratified by the King otherwise than after having been 
approved by the States General. 

From the resultant discussion in the Second Chamber it was clear 
that all rules of law which were laid down by the legislature, or 
which the Constitution has entrusted to it to lay down, were re- 
ferred to. 

Thus for treaties of guarantee, offensive or defensive, agi'eements, 
treaties of peace, etc., the Crown does not require the approval of the 
States General; in case, however (and it will in all probability oc- 
cur), clauses are contained therein as mentioned in the second para- 
graph, then the entire treaty, and not merely such a clause, must be 
approved by the States General. 
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REVISION OF TERRITORY OUTSIDE EUROPE. 

The question next arises as to whether the stipulation on this sub- 
ject applies alike to treaties which alter the territory of the Colonies 
and overseas possessions which are effected by the King, and those 
which are concluded by the Governor General with native princes. 

This has been the subject of periodic discussion for years; in 1887 
a heated argument occurred on the matter between Messrs. Roell and 
Heemskerk. The former gave it as his opinion that the approval of 
the States General was required if the Governor General effected a 
treaty with native princes and peoples involving a revision of terri- 
tory. He further maintained that independent native princes and 
peoples (such as Bajah Brooke of Sarawak, the Sultan of Broenei at 
Borneo) were clearly entitled to inclusion under the general heading 
of foreign powers, and that as such what was laid down in the Con- 
stitution with regard to treaties with foreign powers concerning the 
revision of territory was of like application to them. The crux of 
the matter seems to lie in whether Article 44 of the Government regu- 
lations for the East Indies is governed by Article 59 of the Constitu- 
tion. When the supremacy of this law was discussed in July, 1854, 
the Minister of the Colonies stated without evoking contradiction 
that it was governed by Article 57 of the old Constitution. There 
does, however, exist a slight difference between Article 57 of the old 
and Article 59 of the new constitution, which would again bring up 
the question. This distinction is to be found in the insertion of a final 
paragraph in the new Article 59 : 

This approval shall not be required should the King have reserved to him- 
self, by law, the right to conclude a treaty. 

It will thus be seen that the interpretation to be given is still open 
to question, though in reply to a question put in the committees of the 
First Chamber in 1887, the answer was given : 

This stipulation Is not applicable to treaties which are concluded by the 
Oovernor General with Native Princes, pursuant to Article 59 of the Con- 
stitution. 

EFFECT ON MIGISLATION. 

It was an important point of contention whether a treaty, the 
stipulations of which had altered Holland's national legislation, 
after having been approved, ratified, and promulgated, caused legis- 
lation, in so far as had been amended, immediately to lose its force, 
or whether a special sanctioning law of the land would be required 
for the purpose. In May, 1906, the fact that there was a consensus 
of opinion in the first-mentioned sense was so clearly demonstrated 
that it may be generally accepted that the point of contention has 
been satisfactorily solved. The decision was based in large measure 
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on the argument of the Solicitor General, Mr. Polis, " that by Article 
59 of the Constitution authority is granted to the Queen, provided 
the same has been previously approved by the States General, to 
make treaties binding on Dutch subjects, so far as their legal rights 
are concerned, so that stipulations of Article 59 of the Constitution 
grant legislative authority to the Queen in the sphere of international 
law excepting the stipulations of Articles 150 and 109 of the Constitu- 
tion and 6 of the law containing General Stipulations" (see below). 
It should be noted, however, that the stipulations of the law of the 
land are not repealed, but continue in existence and would again 
come into force if the treaty should cease to be of effect. 

The negotiations for a treaty are conducted either by the Minister 
for Foreign Affairs at The Hague or by representatives abroad ; they 
are duly provided with full powers therefor; between signature and 
ratification (the latter the distinct prerogative of the Crown) the 
procedure of submitting the treaty to the Chamber is resorted to in 
certain cases, fully described above. 

It appears, therefore, that secret treaties are not recognized by the 
Dutch Constitution, and it would seem, from the information avail- 
able, that if entered into they have only the force of agreements be- 
tween men of honor but would not bind the State. 

ARTICLE 2 OF LAW OF MAY 15, 1829, CONTAINING GENERAL STIPULATIONS. 

If a law does not specify another time, its promulgation will be assumed to be 
known throughout the Kingdom on the twentieth day after the date of the 
Official Journal in which it has been inserted. 

ARTICLE 5 OF LAW OF MAY 15, 1829, CONTAINING GENERAL STIPULATIONS. 

A law can only be abrogated in whole or in part by a later law. 

ARTICLE 150 OF THE CONSTITUTION. 

The civil and commercial law, the civil and military penal law, the admin- 
istration and arrangement of the judiciary are regulated by law in general 
books of Statutes, save for the competence of the legislative to regulate certain 
subjects in separate laws. 

ARTICLE 109 OF THE CONSTITUTION. 

The legislative power is exercised concurrently by the King and the States 
General. 



NICARAGUA. 

respect to the celebration of treaties and conventions are those con- 
tained in its Political Constitution of 1913, as follows: 

Page 24. Title XII. De las atribuciones del Congreso en O&maras separadas ; 
Abt. 85. Pab. 8. Aprobar, modiflcar o desechar los tratados celebrados con 
las naciones extranjeras. 

[Translation.] 

The powers of Congress in separate chambers ; 

To approve, modify, or renounce treaties celebrated with foreign nations. 



Title XIV. De los deberes y atribuciones del Poder Bjecutivo ; 
Abt. III. Pab. 10, Paqe 34. Gelebrar tratados y cualesquiers otras negocla- 
ciones diplom&ticas someti6ndolas al Congreso para su ratifaci6n. 

[Translation.] - 

Powers and duties of the Executive Power; 

To celebrate treaties and any other diplomatic negotiations, submitting them 
to the Congress for its ratification. 

With reference to how secret treaties are concluded, by head of 
Government or Privy Council, by whom such treaties are signed 
and by whom submitted, and what pertinent documents, laws, rulings, 
and authoritative statements, executive or judicial, there may be, 
the Minister for Foreign Affairs informed nxe that there are no such 
documents, and there is nothing as precedent in this respect. How- 
ever, there is nothing to prohibit the making of secret treaties. 

The form would be to make them through the Executive branches 
of the Government. To be valid or binding on behalf of the nation 
they must be approved by both branches of the legislature or Con- 
gress. This approval is not precisely public, but in order to have 
the treaty produce its effect it has to be published at a time con- 
venient to the high contracting parties. 

Such formalities were carefully observed in the negotiation and 
conclusion of the Bryan-Chamorro Canal Treaty between the United 
States and Nicaragua. 
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NORWAY. 

Concerning the conclusion of secret treaties, the constitutional 
organization of this Government seems tp render possible the nego« 
tiation of such treaties under substantially the same conditions as 
ordinary treaties. Although the King is obliged to communicate 
to the legislature the treaties he may enter into, there is no obligation 
on him to publish them, and the obligation to communicate to the 
legislature is subject to certain limitations. Section 75, §§ / and g 
of the Norwegian Constitution are as follows : 

(/) (The Storting is entitled) to have submitted to it the protocols of the 
Council of Ministers and all public reports and papers ; but protocols covering 
diplomatic matters and matters connected with the military command, which 
it may be determined to keep secret, shall be submitted to a committee elected 
from the members of the Odelsting, consisting of nine members at most, and 
may besides be brought before the Odelstlng through that committee if any 
member of the committee proposes that the Odelstlng shall express itself or 
that the matter shall be laid before the supreme court. 

(q) (The Storting is entitled) to be informed of alliances and treaties which 
die King, on behalf of the State, has entered into with foreign powers; with 
reference to secret articles, which, however, shaU never be in conflict with the 
public ones, the same rule holds as is provided under § / for matters which it 
may be determined to keep secret. 

It appears, therefore, that secret treaties^ like " protocols of diplo- 
matic and military matters," need only be submitted to the aforesaid 
special committee of the Odelsting, i. e., of the upper house of the 
Storting; consequently it may be said that a secret treaty may be as 
easily concluded as a public treaty, provided there be no conflict 
between their respective terms. 

With regard to litigation involving treaties, l^ere seems to be no 
analogy whatever between the conditions prevalent in this respect in 
the United States and those in Norway. The courts appear to have 
no jurisdiction in such matters, which come exclusively within the 
purview of the Ministry for Foreign Affairs. This ministry, there- 
fore, appears to possess certain judicial functions, and since its 
archives on this subject are not available it is impossible to formulate 
a description of the manner in which it operates in this field. 

The only legislation which directly concerns this subject is § 26 
of the constitution, see § 75 / and g (constitutional regulation of 
Mar. 24, 1911). 
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According to § 26 of the constitution, the King has the right to 
*' enter into and denounce alliances." By " alliances " all descriptions 
of agreements with foreign powers are understood, irrespective of 
their subject matter, their title, or their manner of conclusion. As 
regards the activity of the Storting, it is only provided in § 75 p^ 
that the alliances and treaties which the King on behalf of the State 
has entered into with foreign powers shall be communicated to the 
Storting. 

In general the regulations of the constitution are understood ia 
such a manner that the treaties which the King concludes are binding 
for the State when the required forms have been complied with and 
when the treaty in question does not relate to anything which is 
forbidden by the constitution. 

The King is, therefore, within the aforesaid limitation, considered 
competent to conclude treaties. 

Whether he is constitutionally authorized to conclude them is 
another question. As far as this is concerned it must be presumed 
that the King's authority to conclude treaties is limited to the extent 
necessary in order to maintain the constitutional authority invested 
in the other powers in the State, especially the Storting. 

For instance, if the execution of a treaty demands a change in 
the law, it is natural that the required law shall be passed by delib- 
erations in the usual manner as provided in § 76, etc., of the con- 
stitution. And should the treaty comprise a payment by the State, 
the Storting's consent hereto is necessary in the usual way. 

It is, therefore, the constitutional duty of the King, when he 
concludes a treaty necessitating the consent of the Storting for its 
execution, either to assure himself of this consent beforehand or to 
make the treaty conditional on such consent. In the case of the 
King having neglected this duty, the Storting is nevertheless under 
the obligation to give its consent to the execution of the treaty, as 
it is binding for the Kingdom notwithstanding such omission on the 
part of the King. 

The King is also empowered to conclude treaties in regard to all 
matters which he may determine by royal decrees and resolutions, 
without previously obtaining or making any reserve relative to the 
consent of the Storting. 

Legal actions concerning the conclusion of treaties come under 
the jurisdiction of the Foreign Office (post, telephone, and telegraph 
agreements under the jurisdiction of the Department of Commerce). 
As a rule the Minister for Foreign Affairs or a chief of legation 
signs the treaty. In all more important matters the authority for 
signing is given by special royal resolution. A new royal resolution 
is required for the ratification of the treaty, upon which the ratifica- 
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tion documents are drawn up (generally in French) in accordance 
with the customary international formulae. 

After the exchange of ratifications the treaty is publicly announced 
in " Overenskomster med Frenunede Stater " (Agreements with For- 
eign Powers) 5 a publication of the " Norsk Lovtidende." 

This announcement is considered an injunction on the authorities 
and citizens of the Kingdom to conform to the stipulations of the 
treaty. 



PANAMA. 

According to Article 73, paragraph 3, of the National Constitu- 
tion, it belongs to the President of the Republic " to celebrate public 
treaties and agreements which are to be submitted to the National 
Assembly for approval," and according to Article 65, paragraph 5, of 
the same basic document, it belongs to the National Assembly "to 
approve or disapprove the public treaties celebrated by the Executive 
Power, a requisite without which they can not be ratified or ex- 
changed." I 

By means of Law 11 of 1907 the Chief Executive was authorized 
to " make, ratify, cancel, and put into effect the Conventions which 
are necessary for postal relations with foreign countries and for 
good mail service outside, within the stipulations and provisions 
contained in the principal Conventions of Berne and Rome, to which 
the Republic adhered in compliance with the provision in Article 11 
of Law 69 of 1904." 

In the legislation there exist no provisions which determine the 
formalities necessary for the negotiation, conclusion, and ratification 
of the treaties and conventions, neither has there been pronounced 
any decree or resolution which would govern this matter. The pro- 
cedures followed by this chancellery have been subject to the general 
rules of international law. 

The provisions of the constitution of Panama directly relating to 
this subject are as follows : 

Abticulo 65. 
Son funciones legislativas de la Asamblea Nacional : 

4. Aprobar o improbar los Tratados PubUcos que celebre el Poder Ejecutivo, 
requlsito sin el cual no podran ser ratificados ni canjeados. 

5. Aprobar o desaprobar los Ck>ntratos o Ck)nYenios que celebre el Presidente 
.de la Republlca con particulares, Oompanias o Entidades Politicas, en los 
cuales tenga interes la Nacion, si no hubieren sido prevlamente autorizados, o si 
no se hubieren Uenado en ellos las formalidades prescritas por la Asamblea 
Nacional, o si algunas estipulaciones que contengan no estuvieren ajustadas 
a la respetiva ley de autborizaclones. 

6. Conceder autorizaciones al Poder EJecutivo para celebrar contratos, nego- 
ciar emprestitos, enajenar bienes nacionales y ejercer otras funciones dentro 
de la orbita constitucional. 
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7. Decretar la guerra, y facultar al Poder BJecutivo para hacer la paz. 
******* 

18. Organizar el Credito Publico. 

19. Reconocer la deuda Nacional y regularizar su servicio. 

******* 

22. Decretar la enajenacion de bienes naclonales o su apUcacion a usos 
publicps. 

Abticulo 73. 

Son atrlbuciones del Presidente de la Republica : 

* * * * * « * 

3. Dirlgir las relaclones diplomaticas y comerciales con las demas Naciones; 
nombrar llbremente y reclbir a los Agentes respectivos; y celebrar tratados 
publicos y convenios, los que seran somtidos para su aprobaclon a la Asamblea 
Nacional. 

* *** « « * « 

13. Oonceder a los naclonales que lo soliclten permlso para aceptar cargos o 
distlnciones de Goblernos eztranjeros. 

Abticulo 74. 

Nlngun acto del Presidente de la Republica, excepto el de nomgramiento o 
remoclon de Secretarlos de Estado, tendra valor nl fuerza alguna mientras no 
sea refrendado y comunlcado por el Secretarlo de Estado del ramo respectiyo, 
QUlen por el mlsmo hecho se constituyo responsable. 

[Translation.] 
Abtiglb 65. 

The legislative functions of the National Assembly are : 

******* 

4. Approve or disapprove the Public Treaties celebrated by the Executive 
Power, a requisite without which they can not be ratified nor exchanged. 

5. Approve or disapprove the contracts or agreements which the President of 
the Republic celebri^tes with individuals, companies, or political entities In 
which the Nation has an interest in case the said contracts or agreements have 
not already been authorized, or if the formalities prescribed by the National 
Assembly in connection therewith have not been complied with, or if some of 
the stipulations contained in them are not in conformity with the respectiye 
law of authorizations. 

6. Concede authorizations to the Executive Power to celebrate contracts, 
negotiate loans, transfer national property, and discharge other functions 
within the constitutional orbit 

7. Decree war and empower the Executive Power to make peace. 
******* 

18. Organize the public credit 

19. Recognize the national debt and regulate its service. 

******* 

22. Decree the transfer of national property or its application to public 
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AUTEOUB 78. 

The attributes of the President of the Republic are : 

8. Direct the diplomatic and commercial relations with the nations; freely 
name and receive the respective agents, and celebrate public treaties and 
agreements which will be submitted to the National Assembly for approbation. 

13. Concede to the Panamanians, on solicitation, permission to accept com- 
missions or distinctions from foreign governments. 

AsmcLB 74. 

No act of the President of the Republic, except the appointment or removal 
of the Secretaries of State, will have value or force whatsoever as Ipng as it 
has not been legalized and conununicated by the Secretary of State of the re- 
spective branch, who by the same act becomes responsible. 



PARAGUAY. 

1. The negotiations relative to concluding international treaties and 
conventions are governed by Article 72, paragraph 18, and Article 102, 
paragraph 12, of the National Constitution. Aside from these con- 
stitutional provisions there are no laws or regulations on the subject. 

2. As stipulated in Article 102, paragraph 12 of the Constitution 
the negotiations leading to the concluding of treaties and conven- 
tions are vested in the Executive Authority, but in order to be con- 
sidered binding and definite agreements, the approbation of Congress 
is required. 

The treaties and conventions signed by the Executive Authority 
must be submitted for the consideration of Congress where they fol- 
low the procedure of all bills introduced ; that is, they must be exam- 
ined and sanctioned by both houses in order to have binding force. 

3. In so far as secret treaties are repugnant to democratic institu- 
tions and, in practice, with the necessary action on the part of both 
houses of the Legislative Authority, it is practically impossible to 
preserve the necessary secrecy, but as the Constitution does not make 
any distinction, nor contains a strict prohibition, it may be said that 
in Paraguay it is permitted to make secret treaties. 

Secret treaties are submitted to the same procedure as the open ones, 
that is to say, they are negotiated by the Executive Authority and 
submitted to Congress for approval and they can be discussed in secret 
sessions and it can be voted to maintain them in secret. 

It goes without saying that treaties which in any form are con- 
sidered as of a secret nature have no binding force on the inhabitants 
of the country until after they have been promulgated and published. 

EXCERPTS FROM THE CONSTITUTION OF PARAGUAY CONTAINING THE PROVISIONS FOR 

THE NEGOTIATION OF TREATIES. 

Article 72. CJorresponde al Congreso : 

18. Aprobar o desechar los tratados con las dem&s naciones, y autorizar al 
Poder Ejectutivo para hacer la guerra o la paz. 

Article 102. El Presldente de la Reptiblica tiene las siguientes atribuciones : 

12. Goncluye y firma tratados de paz, de comercio, de nayigaci6n, de allanza, 
de limltes y de neutraUdad, concordatos y otras negociones requeridas para el 
mantenimlento de buenas relaciones con las potencias extranjeras, reclbe sus 
mlnlstros y admlte sus cdnsules. 

[Translation.] 

Article 72. Congress is empowered to : 

18. Ratify or reject treaties with other nations, and to authorize the Execu- 
tive Authority to make war or declare peace. 
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Article 102. The President of the Republic has the following powers: 
12. He concludes and signs treaties of peace, commerce, navigation, alliance, 
boundaries and neutrality, concordats, and other negotiations required for the 
maintenance of friendly relations with foreign powers, receives their Ministers, 
and recognizes their Consuls. 

The Paraguayan procedure, as I observed it upon the occasion of 
the only treaty concluded during my tenure (the " Peace Treaty '* 
negotiated in 1914), was that the Paraguayan Minister for Foreign 
Affairs, perhaps under an authorization more or less formal of the 
Executive, signed the treaty in the first instance, which was then 
submitted to both houses of Congress for ratification, whereafter 
ratifications were exchanged with the Minister for Foreign Affairs, 
which action was reported to the President, who in turn, by brief 
decree, directed that the same be then regarded as fully and finally 
completed and consummated, and that it be published in the Official 
Register. 

The foreigii relations of Paraguay, as evidenced by treaties and 
conventions, are not extensive, it being doubtful that there is a score 
of such documents in existence. 

The Minister for Foreign Affairs is authority for the statement 
that Paraguay has no secret conventions or treaties, and that all 
precedents and practices of the Bepublic are such as to make these 
relations impracticable, if not entirely impossible. 



PERSIA. 

The Fundamental Laws of December 30, 1906, and Supplementary 
Laws of October 7, 1907, which form the basis of the Persian Consti- 
tution make the following provisions in regard to the treaty-making 
power: 

THE FUNDAMENTAL LAW OF DECEMBEE 30, 1906. 

Abticle 24. The conclusion of treaties and covenants, the granting of com- 
mercial, industrial, agricultural, and other concessions, irrespective of whether 
they he of Persian or foreign subjects, shall be subject to the approval of the 
National Consultative Assembly, with the exception of treaties which, for 
.reasons of State and the public advantage, must be kept secret. 

supplementary laws of OCTOBER 7, 1907. 

Article 51. The declaration of war and the conclusion of peace are vested in 
the King. 

Article 52. The treaties which, conformably to Article 24 of the Fundamental 
Law promulgated on Dhu'l-Qu'da 14, A. H. 1324 (December 30, 1906), must 
remain secret, shall be communicated by the King, with the necessary explana- 
tions, to the National Consultative Assembly and the Senate after the disap- 
pearance of the reasons which necessitated such secrecy, as soon as the public 
interests and security shall require it. 

Article 53. The secret clauses of a treaty can not in any case annul the 
public clauses of the same. 

There are no further constitutional provisions, laws, statutes, de- 
crees, judicial decisions, or authoritative executive statements in re- 
gard to the negotiation, conclusion, and ratification of treaties. 

Treaties are negotiated by or under the supervision of the Minister 
for Foreign Affairs and bear his signature or that of the negotiator. 
Treaties are ratified by the Shah and approved by parliament and 
then presumably become binding as there are no provisions of the 
constitution or laws of Persia determining this matter other than 
those above quoted, requiring all treaties, with certain temporary 
exceptions, to be submitted to the parliament. No treaties have been 
signed since the adoption of the constitution so the question has not 
arisen as to the effect of the disapproval of a treaty by parliament. 

A secret treaty would probably be negotiated by the Minister for 
Foreign Affairs under the direction of the Cabinet and would be 
ratified by the Shah. The Legation is assured that no such treaties 
have until now been negotiated. 
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The effect of the disapproval of parliament on the validity of such 
a treaty, once it has been communicated to it, is not known as the case 
has never arisen and no law court as at present constituted appears 
to have authority to judge a case of this kind and there are no judicial 
decisions on record. 

The Persian constitution is by no means complete, parliament has 
not been in session for three years and there are no immediate pros- 
pects of its reunion, the Senate has never been formed, nor are there 
any modern law courts as yet. Justice is still dispensed by the priests 
but a thorough reorganization is being prepared. There are thus 
many lacunae in regard to providing for the negotiating of treaties, 
and determining just what constitutes a binding agreement on the 
Persian Government. These wants will doubtless be filled when the 
Persian Government succeeds in establishing more permanent in- 
ternal order, but for the present the practice would appear to be as 
outlined above and it is thought that any treaty concluded in this 
manner could be enforced upon the Persian Government as a binding 
agreement. 



PERU. 

The constitutional provisions in Peru concerning treaty-making 
powers are very similar to our own and are contained in Article 59, 
which reads as follows: 

Attributes of Congress are: 

16. Approve or disapprove treaties of peace, concordats, and other agree- 
ments celebrated with foreign governments. 

The Constitution further provides, in Article 94, the powers of the 
President of the Eepublic, as follows : 

Abticjle. 94. Attributes of the President of the Republic are : 

11. Direct diplomatic negotiations and celebrate treaties, putting in them the 

express condition that they will be submitted to Ck)ngress for the effects of 

section 16, Article 59. 

The Congress of Peru has the peculiar custom of discussing and 

approving all treaties in secret session. This session is not necessarily 

secret, but is closed to the public. The action of the Congress is 

usually made public the following day. There has been but one 

secret treaty made by Peru, which was with Bolivia and which had 

sad consequences in being one of the chief factors in bringing on the 

war with Chile. 

63 



SALVADOR. 

In clause 7a, Article 91, of the Constitution, the Executive Depart- 
ment is empowered : " Celebrate treaties and any other diplomatic 
negotiations submitting same to the ratification of the Congress." 

The Executive Power thus possesses the faculty of negotiating, 
signing, and confirming the treaties and agreements that the Gov- 
ernment of El Salvador may celebrate with foreign states. 

This authority is of such wide scope that it includes all inter- 
national resolutions, treaties, agreements, and pacts. Granting that, 
according to clause 3a of the same Article 91 of the Constitution, it 
is the exclusive attribute of the Executive Power to : 

Direct aU foreign relations, to appoint and displace ministers or any other 
classification of diplomatic and consular agents, and to receive the ministers 
of other nations. 

.The required formalities pertaining to the negotiation and con- 
clusion of treaties and pacts are substantially the same as are used 
in international practices. 

Thus the negotiation of a treaty or pact may be made either by the 
Minister of Foreign Eelations dealing directly with the respective 
foreign diplomatic agent or the Salvadorian agent treating with 
the foreign Government to which he is accredited. In both cases the 
said negotiators subscribe to the pact or treaty ; and the Salvadorian 
negotiator submits his corresponding copy to the perusal of the 
-Executive, who has the right to approve or disapprove it, or to intro- 
duce modifications. 

If the treaty or pact is approved by a special decree dictated by 
the President of the Republic and the Secretary of Foreign Rela- 
tions (or the Assistant Secretary or other Secretary in charge, in 
case it was the same Secretary of Foreign Relations who signed the 
treaty) then the Executive submits the treaty or pact so negotiated 
to the National Congress, which has the authority of approval or 
rejection or of introducing modifications; because, as has been seen, 
clause 3a of Article 91 of the Constitution imposes upon the Execu- 
tive, when he has concluded a treaty or pact through the Minister 
of Foreign Relations or through a diplomatic representative, the 
obligation of submitting same to the consideration of the Legislative 
Power for its ratification. 

Once the Congress has ratified the treaty or pact by special resolu- 
tion, the Executive proceeds to exchange it with the other contracting 
party, whereupon it becomes effective. 
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These are the essential requirements exacted from the Salvadorian 
constitutional laws for a binding treaty, pact, or agreement. 

Secret pacts and treaties are consummated in El Salvador by the 
same negotiators that conclude public treaties, as is explained in the 
first paragraph above. 

However, these treaties, of whatever nature they may be, are not 
submitted to the Congress for ratification, requiring only the ap- 
proval of the Executive, as is needed for public treaties and as has 
already been stated. 



SIAM 

There is no law of Siam establishing a uniform procedure in the 
making of treaties. In each case there is special authorization from 
the King, the nature of which depends on circumstances. Many 
treaties have been negotiated here in Bangkok directly or indirectly 
with the Minister for Foreign Affairs. Since the establishment of 
the Office of General Adviser and of Adviser in Foreign Affairs 
many negotiations have been carried on through that office. This has 
had many advantages, as you can readily imagine, as all negotiations 
carried on in this way are unofficial and informal, and, therefore, the 
various subjects of discussion are more easily arid expeditiously dealt 
with. 

There are instances of treaties which have been negotiated abroad, 
through the Minister of Siam, accredited to the particular country 
with which the negotiations are being carried on. This was done in 
the case of the French treaty of 1904, which also was signed at Paris 
by the French Minister for Foreign Affairs, M. Delcasse, and Phya 
Suriya, the Minister of Siam. In the case of the British treaty of 
1909, the negotiations were carried on here and the treaty was signed 
here by the Minister for Foreign Affairs and the British Minister. 

The earlier treaties of Siam were signed by numerous Siamese 
plenipotentiaries. The American treaty of 1856 was signed by five 
plenipotentiaries on the part of Siam. The more recent treaties, 
however, have been signed by only one. 

Ratification is made by the King personally with His Majesty's 
own Sign Manual and Great Seal and His Majesty directs the Minis- 
ter for Foreign Affairs to exchange it with the ratification of the 
other party. 

There would be no difference in procedure in the case of a secret 
treaty, but so far as known no secret treaties exist. 

The Foreign Office was instituted by a Royal Decree establishing 
the various Ministries of State, but the decree provides nothing as to 
the procedure necessary to make a treaty binding. 

The King has full power to make a treaty unassisted, but this has 
never been done since Siam opened her ports to the commerce of the 
world. Treaties have always been negotiated through certain pleni- 
potentiaries empowered for that purpose by a full power from the 
King himself or by His Majesty's authorization through the Ministry 
for Foreign Affairs. 
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SPAIN. 

I. 

Spain is governed by a Constitutional and Parliamentary Mon- 
archy, the fundamental laws of which are to be found in the Con- 
stitution of 1876 which apply to the characteristic democratic spirit 
of the Spanish people. 

According to the Constitution the power or faculty of enacting 
laws is not vested solely — as the accompanying note shows — in the 
Cortes, but in the latter jointly with the King. Article 18 of the 
Constitution literally says : 

The power to make laws is vested in the *' Cortes and the King." 

The diseussion and voting on laws devolves on' the Cortes ; to tlie 
King belongs the prerogative of sanctioning and promulgating them 
(Article 51), a requisite necessary in order that they may acquire 
a coereitive force ; and " The power to enforce laws " is also vested in 
the Monai*ch. 

The Cortes are composed of two Legislative bodies of equal 
powers: the Senate and the Congress of Deputies (Article 19). 

The Senate is composed of: Senators by their own right — Ufe 
Senators appointed by the Crown — and Senators elected by State 
Corporations and by the largest taxpayers as prescribed by the 
respective electoral laws. Senators by their own right and life 
Senators can not exceed the total number of 180. The number of 
elective Senators is also 180. 

Congress is composed of 404 deputies, at least one for every 50,000 
inhabitants (Article 27) and elected by universal suflFrage in accord- 
ance with the electoral law which grants a vote to all Spanish citi- 
zens over 25 yeai-s of age (Law of August 8, 1907). 

Xow then, the enacting of laws devolves on the King and on each 
of the Legislative bodies (Article 41). 

The King exercises that privilege by means of his Government, 
which presents to the Cortes such projects of law as may be deemed 
necessary or proper, always with the previous authorization of the 
King by Royal Decree which they must have in order to present such 
projects. 

These projects of law may be presented either to the Senate or to 
Congress, " but, whenever they are connected with taxation or with 
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public credit, they must be presented first to the Congress of Deputies 
(Article 42)." 

This constitutional precept upholds a privilege obtained centuries 
ago, in the former Castilian Cortes, in order that taxes should not 
be imposed by Kings without the consent of the then called "Pro- 
curadores en Cortes'' (Cortes attorneys). In like manner at present 
the fixing of expenses and contributions or taxes continues to be 
entrusted, in the first place, to Congress, which is the popular 
Chamber, elected by universal and direct suffrage. 

On their part, Senators and Deputies to Congress have the initia- 
tive, which for the purpose of legislating, is granted them by the 
mentioned Article 41, by means of propositions of law^ which are 
presented by them respectively to the Senate or the Congress. 

The projects of law emanating from the Government, as well as 
the propositions of law arising from the initiative of Senators or 
Deputies, after they have been discussed and approved in the Cham- 
ber where they were presented, are forwarded to the other Chamber 
and as soon as they are approved by the latter they are submitted for 
Eoyal sanction, which has always been, without exception, granted 
by the King in every single case of laws presented to him, voted on 
by the Cortes. 

In reference to international treaties or agreements between Spain 
and other powers, the first point which is of essential interest to 
determine is that relating to the party or parties having the power 
to make them. In order to determine this one must abide by, ac- 
cording to the unanimous opinion of all authors of treatises on public 
International Right (Wheaton, Pradier, Fodere, Bonfils, and many 
others) what is fixed by the organic or fundamental law of the State. 

On this particular point the Constitution of 1876 is quite clear and 
conclusive. Article 54 of the same expressly states : 

It, besides, devolves on the King * * * Fifth: To direct the diplomatic 
and commercial relations imth other powers. 

There is, therefore, no need of invoking " The practice " in order 
to know who is, in Spain, the faculty or power to treat and agree 
with other countries in the name and in representation of the Spanish 
Nation. The above-quoted constitutional text, whose perspicuity is 
not susceptible of a double interpretation, and does not offer any 
doubt of any sort, attributes the mentioned power to the King. 

In proper terms, with the same wording employed in Article 54 
(paragraph 5 of the Constitution of 1876), there was consigned in 
all the Constitutions that have prevailed in Spain (1812, 1837, 1845, 
1869) the prerogative conferred on the King of " directing the diplo- 
matic and commercial relations with other powers." 
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The exercise of this power has a restriction imposed by the Consti- 
tution itself in special cases. Article 55 states : 

The King needs to be authorized by a special law — 

First. To alienate, yield, or permute any portion of Spanish territory. 

Second. To incorporate any other territory to Spanish territory. 

Third. To admit foreign troops into the Kingdom. 

Fourth. To ratify treaties of offensive alliance, the special commercial ones, 
those stipulating to give subsidies to some foreign Power, and all such as may 
place obligations upon Spaniards individually. 

The nature of the cases, reference to which is made in Article 55, 
justifies by its own remarkable gravity the restriction which that 
precept establishes upon the Royal prerogative of concluding trea- 
ties and requiring a special law of authorization to make them when- 
ever they deal with subjects which are definitely detennined by the 
constitutional text. 

But the King himself does not personally exercise that power but 
does so through his responsible Council of Ministers, which is the 
party governing by delegation and appointment by the Monarch. 

Thus it must be so by proper requirements of the Monarchical 
Constitutional Regime, since " The person of the King is sacred and 
inviolable" (Article 48 of the Constitution). 

" Ministers are responsible," Article 49 states, and then adds : 

No injunction of the King can be carried into effect unless it is countersigned 
by a Minister, who, by this action, merely becomes responsible. 

That is an inevitable imposition of the irresponsibility attributed 
to the King and of the responsibility imposed on his Ministers. 

It is, therefore, the Government, who, in the name of and by dele- 
gation of the King, makes and concludes Agreements with foreign 
countries in exercising the power of King is invested with by Article 
54, paragraph 5, of the Constitution. 

In His Majesty's Government, Council of Ministers, it is the spe- 
cial mission of the Minister of State to direct and maintain interna- 
tional relations; he is the King's titular and official representative 
near the chiefs of other countries; that is to say, of the Spanish 
State with other States. 

These attributes belong to the Ministry of State, by virtue of the 
different Royal Decrees and other legislative orders which deter- 
mined its faculties at different times since 1556, during the reign of 
Philip II, and ever since up to the present time. 

The annexed note presupposes that the Minister of State derives 
his authorization for diplomatic negotiations from the Constitutional 
precept (Article 49), above cited, according to which no injunction 
of the King is valid if it is not countersigned by a Minister. That 
supposition is erroneous; Article 49 limits itself to establishing the 
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necessity that all Boyal injunctions should be countersigned by a 
Minister and to point out the responsibility contracted by the Min- 
isters by the sole act of having affixed his signature. 

The only deduction made from this Constitutional precept is the 
responsibility contracted by the Minister of State; but this latter's 
attributes and his powers are derived from the orders which regulate 
the organization and functions of the Minister of State. 

The procedure followed in Spain for concerting and concluding 
international treaties does not essentially differ from that adopted 
by other countries. 

After making the preliminary negotiations between the two Gov- 
ernments through the medium of the respective Ambassadors, and 
after an agreement has been reached in regard to the need or de- 
sirability of entering into such treaty, Plenipotentiary powers are 
conferred, for the purpose of carrying it out, on the Spanish Am- 
bassador himself qr on the diplomatic representative near the coun- 
try with which the negotiations are being had, or on another per- 
son, and on certain occasions on the Minister of State himself. 

Once the terms of the treaty are agreed upon between the re- 
spective Plenipotentiaries, and once the treaty is signed by both 
parties, it is transmitted with the corresponding Protocol to the 
Minister of State who takes it to the Council of Ministers for de- 
liberation and for submission to the King for his approval and rati- 
fication. 

Should it be a treaty on "Commerce," "Navigation," or "Sea 
prizes," the Council of Ministers must send it, in the first place, to 
the Counsel of State in full (Article 26 of the law of April 5, 1904). 

After this requisite is complied with, or, when such compliance is 
imnecessary under said law, without being carried out, the Council 
of Ministers proposes to the King the ratification thereof in the 
proper form. 

The ratification in Spain, as elsewhere, is an indispensable and 
essential condition to make a treaty binding. But in the cases enu- 
merated in paragraph 4 of Article 55 of the Constitution, that is to 
say, " in order to ratify treaties of offensive alliance, the special ones 
of commerce, those that stipulate the giving of subsidies to any for- 
eign Power, and all those which may place obligations upon Span- 
iards individually," a special law authorizing the King to ratify it 
becomes necessary. 

In these cases, the Government presents to the Cortes a project of 
law, to the end that it may be authorized to ratify the treaty, whose 
text must, at the same time, be submitted to the said Cortes for its 
cognizance. 

Once the project is voted in both chambers (Senate and Congress) 
and sanctioned by His Majesty, it is published as a law of the King- 
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AoBCij proceeding suecessiTely to the exchange of ratifications by th« 
same parties who signed it or by others who hare been furnished with 
especial Plenipotentiary powers to do so. 

The case has coHie up in Spain where the Cortes refused the rati- 
fication of a Commercial Treaty, agreed upon and signed between 
Spain and Germany (1892~189S). Tha Government presented to 
Parliament the project of, law requesting the necessary authorization 
•and the Senate, owing to the stubborn opposition made by the con- 
Bervative party in said Chamber, did not grant the authorization 
requested, which fact gave rise to great vexation on the part of the 
then German Emperor. 

Now, as to secret treaties. They are admitted in practice in almost 
rail countries. 

In Spain Article 55 of the Constitution in its already quoted 
fourth paragraph, states : " In no case can secret articles of a treaty 
derogate public articles." This implies a recognition of the power 
to enter into secret stipulations, but with the express condition that 
they do not derogate the public ones. 

May the Cortes authorize the King to enter into a secret treaty? 
One can not perceive the compatibility between the authorization, 
which must be public^ and the secret condition whicji must concur in 
the treaty. 

The power of making secret agreements is understood in the 
general attributes conferred on the Sovereign to treat with other 
•countries. The fact is, that agreements of this nature are entered into 
•and concluded between the contracting Chiefs of Governments, with 
the intervention and understanding of their respective Governments, 
without submitting them to the Parliaments for ratification, be- 
cause otherwise they would, ipso joucto^ become public. According to 
authors of treatises of the highest reputation on public International 
Hight, agreements of such secret nature are not binding at all. 

In Spain, after 1876, date of the Constitution in force, I do not 
Icnow of any other secret treaties than that with France in connec- 
tion with Morocco in 1904, which has become public and known by 
everybody ever since. 

To summarize: The attribute of directing diplomatic relations 
:and entering into treaties with all countries is conferred by the Con- 
stitution of 1876 on the King, which is carried out by his respon- 
sible Government and through the medium of the Minister of State. 
After being agreed upon and signed such agreements are not binding, 
^except after their ratification, for which purpose, in the cases pro- 
vided for in Article 55 of the Constitution, which are the most f re- 
'quent ones and of the greatest importance, there is need of a special 
law voted by the Cortes, which special law may, and has been, denied 
hy the said Cortes. Power to enter into secret Treaties exists but its 



74 SPAIN. 

clauses can not derogate those of public treaties. Moreover, it is a 
power not made use of. 

From all that has been above set forth it is ii^ferred that Spain is 
not an autocracy, in which case the King's personal will is supreme* 
On the contrary, the Spanish people are nothing more than a democ- 
racy with a Monarchy, an institution coming down through past 
centuries, whose prerogatives were not, and are not now, an obstacle 
to the free development of the life of the Spanish State in a prac- 
tically and truly democratic regime. 

II. 

In Spain, as a constitutional country, the negotiation of treaties 
with other countries belongs to the executive power (the King with 
his responsible Government) by virtue of the attributes granted the 
Monarch by Article 54 of the Constitution of June 30, 1870, for 
directing diplomatic and commercial relations with other powers. 

The fourth provision of Article 56 of the legal document referred 
to demands, for the ratification of treaties of an offensive alliance, 
the special ones of commerce, those stipulating to give subsfdies to 
some foreign power, and all those w^hich may individually bind 
Spaniards, demands, I repeat, that the King, assisted by his Govern- 
ment, be authorized by a special law ; that is to say, the intervention 
of Parliament as prescribed. 

Therefore treaties may be negotiated by the King, with the refer- 
endum of his Minister of State, after the approbation of the Council 
of Ministers, but concerning the matters already expressed it re- 
quires, in order that it may be put into force, the previous approba- 
tion of the legislative Chambers. 

All projects of law, submitting to parliament the approbation for 
the ratification of a treaty, should be preceded by the report from 
the Council of iState in full session, because it is preceptive, accord- 
ing to Article 26 of the Law of April 5, 1914, that said High body 
must necessarily be heard in regard to the ratification of commercial 
treaties and to State questions, including the understanding and 
fulfillment of international treaties. 

Concerning the so-called secret treaties, no laws have been enacted^ 
yet the only provision existing is that of Article 55 of the Consti- 
tution, saying : 

In no case can the secret articles of a treaty derogate the public ones. 

A secret treaty establishes a moral link between the contracting 
parties, and it is but logical that in a constitutional country such 
sort of agreement should be entered into by the King with the full 
responsibility of all his Government. 
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I shall not terminate without making a slight sketch of antecedents 
and, leaving aside treaties and agreements prior to the Constitution 
in force, like the one of peace and friendship with the United States, 
signed in Washington on February 22, 1819, and the settlement of 
claims of 1834, 1 must state that that of January 5, 1877, in reference 
to extradition, was duly ratified, after the approval of the Spanish 
Cortes, as well as that of right to protection in Morocco, entered in 
the Madrid Conference of July 3, 1880, in which the President of 
the United States was represented. 

The lack' of approval by the Spanish Cortes and their opposition 
to some points in the treaty with the German Empire in 1892, was 
the reason why that agreement, entered into by the Conservative Gov- 
ernment of Seiior Canovas del Castillo, was of no effect, giving rise 
thereby to the fall of said Government. 

The treaty with Portugal of March 27, 1893, was ratified by the 
Government after the authorization by Parliament by the Law of 
July 17 of the same year. . 

That of peace and friendship with the United States, which put an 
end to the contention of 1898, was signed on December 10 of that 
year, and ratified by the Cortes on April 11, 1899. 

After that date the most important intervention of the Spanish 
Cortes has been the authorization for the ratification of the Franco- 
Spanish treaty of 1911 in reference to the regime of Moroccan ter- 
ritories. 
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THE TREATY-MAKING POWER OF SWEDEN. 



INTRODUCTORY REMARKS. 

t 

Swedish public law knows no distinction between ordinary treaties 
and secret treaties. Whether a completed treaty shall be made 
public or not is purely a question of expediency, the answering of 
which in one way or another has no bearing on the forms or the 
juridical eflFect of the treaty. A treaty concluded in due form and 
completed by ratification is always binding on the State and lays 
upon it the obligation to fulfill its conditions, regardless of whether 
the treaty has been brought to general knowledge or not. 

From this it follows that the distinction does not lie between public 
and secret treaties but between formally completed treaties and pre- 
liminary agreements. Such a preliminary agreement, whoever may 
be the contracting parties, has no binding force for the State until 
it has been brought into proper treaty form. It can at the most only 
morally bind the party or parties who have been concerned with thesif 
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preliminaries to work for their transformation from preparatories 
to actualities through the conckision of a definite treaty. 

Note I. — An lUustrative example of this occurred in 1863. King Charles XV 
arranged by word of mouth with King Fredrlk VII of Denmark that Sweden- 
Norway should suppoi't Denmark supposing the latter kingdom on account of 
Schleswig-Holstein should be attacked by the German powers. In these dis- 
cussions both Kings took part, supported by their foreign ministers. The 
Swedish Government, however, refused to cooperate in completing a formal 
treaty, and thus the preliminary agreement became of no effect. In a like 
manner it may be imagined that an agreement on which a foreign minister, 
in conversation, is at one with some foreign representative, would come to 
nothing either by his fellow ministers' refusing to cooperate or by the King's 
entirely refusing to do so. 

There is therefore nothing to say on " Secret Treaties " over and 
above what relates to treaties in general. 

TREATIES. 

I. Power to Make. 

The power to conclude treaties with foreign powers appertains to 
the King alone. (The Swedish Constitution, § 12.) 

The King here means, as generally in Swedish public law, the 
King in his function as ruler of the State — ^"Kunglig Majestat" — 
" The Crown," that is to say, not the King personally — " Hans Majes- 
tat Konungen " — '^ His Majesty the King ". This is expressly indi- 
cated by the enactment in § 12 of the Swedish Constitution already 
mentioned : 

The Iving has the right to enter into agreements and alliances with foreign 
powers, after the Council of State has been heard on the subject. 

The text of the treaty and the instrument of ratification are drawn 

up in the King's name. ("His Majesty the King of Sweden on the 

one side and on the other side, have agreed 

; We Gustav make known 

") The negotiations shall be conducted through 

the foreign minister, and about them the Constitution, § 11 provides : 

In all matters which concern the relation of the Kingdom with foreign pow- 
ers, all communications with foreign powers or with the King's representatives 
abroad shall, regardless of the nature of the matter, take place ihrc/ugli the 
minister for foreign affairs. 

The State documents by which the treaty is made good and is 
brought into full play, that is to say, credentials, instruments of rati- 
fication, are signed by the King and countersigned by the foreign 
minister who thus assumes the constitutional responsibility for thes3 
documents and their effects. 

Note 2. — It is in accordance with this endeavor to concentrate the conduct 
and decision of affairs in one single, fully responsible quarter, that the Swedish 
criminal law contains special penalties for citizens of the Swedish Stute *' who 
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without the Kmg*8 leave allow themselves to be used as represeiitHtives of a 
foreign power, or in affairs which concern the Kingdom, or mix themselves in 
negotiations thereon with a foreign power or its representatives." See Criminal 
Law of February 16, 1864, chap. 8, § 24, amended by law of April 27, 1906. 

The King's power to make treaties comprises without limitation all 
kinds of treaties. An agreement which has been come to by the for- 
eign minister alone without the King's knowledge is, therefore, no 
treaty. It may well happen that through the exchange of explana- 
tory notes, a sort of agreement may be made which is only supported 
by the names of the f ramers of the notes, but in all this it can only 
be a question of purely executive measures, such as the application 
of principles that have previously been laid down in treaty form or 
the practical interpretation of a text. The foreign minister's author- 
ity in this connection is thus a direct result of his general function of 
conducting in the King's name these foreign connections (cf., 
Swedish Constitution, § 11, previously cited), and it is assumed that. 
every such exchange of notes takes place with the King's personal 
knowledge and approval. 

II. Negotiations and Conclusion. 

FULL POWERS. 

As has already been said, negotiations shall be conducted by the 
foreign minister and on his responsibility. This does not prevent the 
King personally conducting, and even in the main completing, nego- 
tiations, but in order that a treaty binding to the State should come 
into force it is necessary that the foreign minister should assume the ' 
.constitutional responsibility under the forms prescribed by the Con- 
stitution. (If such does not take place, see Note 1 above.) 

As a rule negotiations should be conducted through personal com- 
munication, either here in Stockholm between the foreign minister 
and the foreign representatives interested or at places between the 
proper authorities abroad and the representative of Sweden in that 
place. When these preliminaries have so far progressed that there 
is a prospect of successful formal negotiation, the aim and approxi- 
mate detailed scope of the negotiations is fixed by means of the ex- 
change of documents together with the place of treaty and the number 
and names of the negotiators. 

Among the negotiators we have to distinguish between the one or 
more, diplomatic representatives who carry on the formal conduct of 
the business and complete all the external formalities, and those con- 
versant with the subject or commissaries who have to do with the 
actual content of the treaty. Instructions and supplementary direc- 
tions apply to both classes of negotiators, but authority to conclude 
and sign the treaty on behalf of the State is issued only for diplo- 



80 SWEDEN. 

matic- representative or representatives. There is nothing to prevent 
persons who are, in the proper meaning, technical experts, from being: 
placed on the same formal footing as the diplomatic representatives, 
in which case the authority given applies to them all. 

Such an authorization states the parties concluding the treaty, the 
nature of the future treaty and its general character (trade agree- 
ment, arbitration convention, or the like), and the name and the 
official position of those authorized. The usual formula runs thus : 

AUTHORIZATION. 

We , by the grace of God, King of the Swedes, Goths,^ 

and Wends, make known ; that whereas W^e and 

have found good to enter Into negotiations for the conclusion of 

We have for this puri)ose willed to appoint and authorize by virtue of thi« Our 

open letter of authority as Our representative 

In the conclusion of : 

In confirmation whereof We have signed this authority with Our own hand 
and caused it to be sealed with Our Royal Seal, which took place in the Palace 

of Stockholm this , 19__. 

(Signature) . 

(Countersigned) . 

Occasionally after the name of the person authorized there has 
been added a sentence of the following purport : 

and herein We will that what Our named representative 

shall have negotiated and concluded on Our behalf and in accordance with Our 
instructions shall be held good and valid and be confirmed by Our ratification. 

At the present time this assurance of ratification beforehand seems 
not to be used except possibly in exceptional cases. 

FORMALITIES. 

In negotiations of any considerable range a protocol is drawn up 
for both parties in which those points, which have been successively 
agreed upon, are entered and attested by signature on both parts. 

On the basis of this protocol the text of the treaty is summed up, 
which when finally adjusted is signed and sealed by the authorized 
representatives. In connection with the signing there can be inserted 
in a special, signed, concluding protocol a more precise interpreta- 
tion of one or many among the detailed stipulations of the treaty. 
If this is done the concluding protocol has to be annexed to the text 
of the treaty and in the same it is to be clearly stated that it shall be 
included in the future ratification. 

The text of the treaty is to be issued in as many copies as there are 
parties to the concluded treaty, so that each party shall have his copy. 
In the Swedish copy, that is to say the one which goes to Sweden, the 
name of Sweden is mentioned first and the other parties in inter- 
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national alphabetical order. The same rule is followed at the sign- 
ing. If the text is in two languages (the languages of the two parties 
<ioncluding the treaty) the Swedish text comes first in the Swedish 
copy and the reverse for the opposite party. 

YALTDITY. 

A concluded treaty has no binding force until it is ratified in due 
form. 

III. Ratification. 

QUESTION OF DUTY. 

There exists no obligation to ratify a concluded treaty. 

The above cited sentence, which has sometimes appeared in the 
authorization to negotiators ("and herein We will that what Our 

named representative shall have 

negotiated and concluded on Our behalf, and in accordance with Our 
instructions, shall be held good and valid and be confirmed by Our 
ratification"), aimed at somewhat simplifying the procedure by re- 
stricting as far as is possible the prevailing uncertainty whether the 
signed and sealed treaty shall also be ratified. Ratification could only 
be refused if the negotiators have gone beyond the instructions they 
have received. It is however clear that the Sovereign's freedom of 
decision is not really restricted but on the other hand in every case 
of nonratification a subject for dispute might arise as to the right 
interpretation of the instructions given. 

Although this freedom to give or abstain from ratification is re- 
ciprocal, yet there is, in practice, a difference inasmuch as one or other 
of the parties has been the initiator of the treaty. If a State has 
itself asked for the treaty and has at the conclusion gained its wishes 
it can hardly refuse to also ratify without a breach of international 
courtesy, unless it can be shown that the actual preconditions have 
changed in essentials during the period of the negotiations. 

PKEROGATIVES OF THE RIKSDAG. 

The King's authority to guide the lines of intercourse with foreign 
powers and with them to conclude treaties carries with it also the 
right to conclude treaties by ratification. The Riksdag has no share 
in this power. This is stated both directly and indirectly in the 
Swedish Constitution. Thus §§ 11 and 12, already cited, free from 
every restriction as regards the cooperation of the Riksdag in treaties 
or in the conduct of foreign affairs generally. § 13 puts it in the 
hands of the King to begin war and to conclude peace. § 54 leaves 
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it to the free discretion of the King to decide as to what matters of 
a secret nature (usually questions of foreign policy) he can wish to 
discuss with the men in the confidence of the Biksdag (called " the 
Secret Committee"), and also to determine when he finds there are 
reasons for such decisions. In the regulations relating to the report 
on the position of the State finances which every Kiksdag shall give 
§ 58 provides : " If by treaties with foreign powers some funds come 
into the Kingdom, they shall in a like manner be accounted for." 
Thus it is here assumed that if a subsidy or the like be concluded, it 
takes place without the cooperation of the Eiksdag. 

Though, if this be so, it is no less true that practical considera- 
tions demand the cooperation of the Riksdag before the ratification 
is carried through in certain particular cases. This is before all the 
case if the financial authority of the State is affected by the treaty 
concluded. §§ 57 and 60 of the (Swedish Constitution place, without 
any real restriction, the decision on direct and indirect taxation in 
the hands of the Riksdag. A customs-tariff treaty which changes or 
establishes for some time permanent customs rates can consequently 
not be carried through unless the approval of the Riksdag to such 
changes has been obtained. This is unquestionably acknowledged, 
but the methods practiced of obtaining this approval have varied. 
After the signing of the Trade and Navigation Treaty with France 
on February 14, 1865, whereby Sweden joined the free-trade system, 
it was immediately ratified by the King and came into force on 
April 15th the same year, and only after this was the assent of the 
Riksdag obtained, which, however, was not given until February 24, 
1866. This procedure, which may have been necessary when the 

Riksdag only met every third year, exposed the Government to the 
risk that its measures might afterwards be disavowed, from which 

serious international difficulties might arise. From the year 1867 

the Riksdag has met yearly, from which time the procedure has been 

changed. On May 2, 1911, a trade and navigation treaty between 

Sweden and the German Empire was signed, involving considerable 

changes in the customs tariff. On May 3rd a Government Bill was 

laid before the Chamber of the Riksdag for the approval of these 

changes, and only when this approval had been given was the 

ratification completed. 

Note 3. — The Government BiU In this last matter said that the Crown iti 
handing over a trade and navigation treaty concluded between Sweden and the 
German Empire, together with the tariffs and concluding protocol belonging 
thereto "which collected documents form an inseparable whole in whose pro- 
visions no change can take place " requested the ** approval of the Riksdag for 
the provisions in the treaty in question with the tariffs and concluding protocol 
appertaining which such require." The approval of the Riksdag was given 
with a careful repetition of the same terms. 
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Tlie question how many of the provisions of the treaty demanded the approval 
of the Riksdag was hereby left unanswered. It is plain, however, that the 
tariff provisions were thus characterized. Further, the Riksdag had the 
alternative to " wholly accept or wholly reject " ; the right to change and modify 
was excluded. 

Likewise the cooperation of the Kiksdag must be sought if a treaty 
involves a change of the existing law. Sweden took pai't on Septem- 
ber 26, 1906, in Berne, in the signing of a convention on the prohi- 
bition of industrial night work for women which, according to Article 
8 in the convention, was to be ratified before the end of 1908. There - 
was laid before the Riksdag in 1908 a Government Bill for the change 
of law which was necessary before such a prohibition could come into 
force within Sweden ; but as the approval of the Chambers was not 
gained for this no ratification of the convention could take place 
within the prescribed time. On the initiative of private members 
of the Riksdag, later, in 1909, the necessary changes in the law took 
place, and after this the ratification was completed. 

It is consequently not the actual treaty which is submitted for the 
approval of the Riksdag, but these proposals for changes of the 
existing taxative regulations which are needed in order that the 
content of the treaty shall have constitutional validity. A treaty 
which does not touch the Riksdag's deciding authority in the ques- 
tions here concerned does not need to be referred to the Riksdag. It 
may, for practical reasons, be advisable for a government to confer 
either with the Chambers as a whole, or with men who commiand 
the confidence of the Riksdag (Secret Committee), on the content of 
treaties of the kind called " political," but there is no legal necessity 
for this. Such conferences may take place, as has already been said, 
with what is called the Secret Committee, the members of which are 
appointed in equal numbers in each Chamber (Swedish Constitution, 
§ 54, and Ordinance for the Riksdag, § 50) . They can also take place 
under the form of government communications to the Chambers in 
their public meeting, or in meetings behind closed doors. As the 
object of these is only to give information, find out the views held 
among the members of the Riksdag, and possibly to remove mis- 
apprehensions, there is no question of making decisions on these 
occasions. 

EXCHANGE OF RATIFICATION 8. 

For the completing of ratifications there is used, as a rule, the 
formula which is given below. 

We by the grace of God, King of the Swedes, 

Goths, and Wends, make known that as We and 

have found good to enter upon negotiations for concluding 

between nnd 
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of a concern- 
ing and Our representative ap- 
pointed for this purpose, after having exchanged his credentials, which were 
found in good and proper form, had negotiated, concluded, signed, and sealed 
a running word for word as follows: 

[Inseratur.] 

Therefore We have this with all 

its articles, points, and clauses, willed to ratify and accept as We hereby ap- 
prove and in virtue hereof accept, approve, and ratify the same in the most 

emphatic manner, so that We as regards the 

before us with all that its articles, 

points, and clauses contains and involves shall sincerely, in good faith and honor 
will and shall keep and fulfill. In further assurance whereof We have with 
Our own hand signed and allowed it to be confirmed with Our Royal Seal, 
which took place in the Palace of Stockholm 



(Signature) 
[seal.] 

( Countersignature ) 



The instrument of ratification is issued in the Swedish language 
furnished with an official French translation. 

At the exchange of ratifications it may be found necessary to 
state in more detail the interpretation of some special point in the 
treaty, or certain executive measures which may be assumed to be a 
result of the same. The ratification of the trade and navigation 
treaties between Sweden and France in 1865 thus occasioned a spe- 
cial declaration signed by the authorized representatives concerning 
the day from and on which these treaties should come into force. A 
like declaration at the ratification of the trade and navigation treaty 
with China of July 2, 1908, more clearly restricted than had been 
the case in the text of the treaty, the range of the rights which the 
two contracting parties, in commercial respects, had granted to each 
other's citizens. 

PROCLAMATION. 

As was pointed out in the introductory remarks above, it is purely 
a question of expediency whether a treaty concluded shall be made 
public or not. The decision of this matter belongs to the King. 
Treaties which shall serve for the general guidance of either State 
authorities or for private citizens are always made public. The fail- 
ure to make public, however, does not limit the obligations of the 
State authorities given to the other contracting party to carry out 
the terms of the treaty. 

Publication took place down to 1911 in the official series called 
^^"i^ensk Forfattningssamling (Swedish Ordinances). From the be- 
ginning of 1912 there has come out a special publication, Sveriges 
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dverenskorrmieher med frdmmande maJcter (Swedish Agreements 
with Foreign Powers) in which agreements concluded which ought 
to be brought to the knowledge of the general public are made 
known. 

IV. Enforcement of Treaties. 

Dmrtr OF PERFORMANCE — LEGISI/ATIVE AID. 

The formally completed (ratified) treaty binds in the first place 
the State government: as concerns the other contracting party it 
becomes the concern of the State government (King or Government) 
to see to it that the conditions of the treaty are duly applied and 
observed. The cooperation of the Riksdag is not required for this 
in any other way than has already been laid down in the question of 
the ratification of the treaty. The executive measures which are 
further required fall under the administrative and the general eco- 
nomic legislative authority which the Constitution assigns to the 
King and may be taken by him by the issue of Royal Ordinances, 
proclamations, circulars to the authorities, and the like. Such orders 
have no less the character of public law than those come to by the 
cooperation of the Riksdag. It is obvious, however, that this special 
legislative authority of the King can not change or alter those pro- 
visions laid down in the general law. In a question of such change or 
repeal it is absolutely essential that the Riksdag's approval shall 
first be obtained. 

The special international conditions of war time have brought 
about treaty provisions which cut more deeply into the activities not 
only of the State organs but also of the private citizens than is ac- 
corded to the King by the principles of the Constitution. By special 
laws intended for the time of the war alone, however, the executive 
power of the King has been extended to a corresponding degree. 

JUDICIAL ACTION. 

Should it happen that the King in issuing such regulations, or the 
subordinate state organs in applying them, should exceed the statutory 
limit of their powers, legal action can be taken. As against the 
King (the Government) the main thing will then be to insist on 
the Constitutional responsibility which rests in the King's advisers, 
the Councillors of State. This is a matter for the Riksdag, which 
is managed by the standing Committee of the Riksdag. Offences 
by an organ of State are denounced by delation to the Attorney- 
General or to the parliamentary Attorney General (Swedish Consti- 
tution, §§ 27 and 96) who, if they find a cause for it exists, institute 
proceedings against the person accused. 
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On the other hand the question whether the Courts of Justice 
possess the right in case of a dispute arising, or applying the regula- 
tions in a treaty against the provisions of a valid law, must, so far 
as Sweden is concerned, be answered in the negative. The Courts of 
Justice have the duty unconditionally to carry out the law and its 
provisions, and must apply them until they have been altered in due 
form. If a contradiction occurs between a concluded and ratified 
treaty on the one side and the public law on the other side, it is the 
duty of the State, as soon as possible, to put things right in one way 
or another by bringing about an alteration in the treaty or through 
ah alteration of the law. Until this latter has taken place, the Courts 
of Justice have to keep to the existing law. The case can be 
imagined, however, that the conditions in a treaty with reference to 
their effect on the provisions of the law have been laid before the 
Riksdag by the King and have been sanctioned by the Riksdag, that 
such a formal change of the law has taken place but that some separate 
provision of the law of lesser purport has, through some oversight, 
remained unchanged. In such an event it may be a question if the 
Court of Justice was empowered to apply the principle of the law 
even for this separate case. This is not recognized. 

Again, if while a treaty remains in force, a legislative measure in 
conflict therewith is passed (by the King and Riksdag Jointly), or 
if fiscal regulations that are inconsistent with the treaty have been 
passed (by the Riksdag alone) the Courts of Justice can not, should 
legal disputes arise, impute force to the treaty, as against such law- 
fully passed decisions. It is for the State authorities to remove by 
suitable means the conflict that thus arises between municipal law 
and international law ; but for the Courts of Justice, as for all ad- 
ministrative authorities, the provisions of municipal law take prece- 
dence over the provisions of international law. 
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The Confederation of Switzerland is composed of 22 Cantons. 
These Cantons correspond to the States of the United States and, 
in some respects, the Swiss federal system is very similar to that of 
the United States. 

The Swiss National Government, like that of the United States, 
has only the power specially conferred upon it, the Constitution ex- 
pressly declaring that the Cantons are sovereign in so far as this 
sovereignty is not limited by the Constitution. 

The Swiss Constitution is deeply influenced by the example ol 
t^e United States, especially as to the composition of the national 
legislature or Federal Assembly. This body consists of two branches, 
one of which, known as the National Council (Conseil National, or 
Nationalrat), corresponds to the House of Representatives; while 
the other, called the Council of States (Conseil des Etats, or 
Standerat), corresponds to the Senate. 

• The American practice is not, however, followed in regard to the 
executive. Instead of a president, a Federal Council is the organ in 
which all executive power is invested. 

Conventions and treaties between Switzerland and foreign powers 
are negotiated by the Federal Council through one or more persons 
duly authorized by that body for that purpose. Treaties and con- 
ventions thus negotiated are submitted to the two bodies of the 
National Assembly — the National Council and the Council of 
States — for approval, and after such approval has been obtained they 
are ratified by the Federal Council. 

In case the Federal Council should ratify a convention or treaty 
without first submitting it to the National Assembly, it would still 
be binding for Switzerland. The only consequence of such act would 
be that the Federal Council must answer to the National Assembly 
for having disregarded the constitutional rights of the latter. 

Secret treaties are not concluded and would be absolutely against 
the fundamental principles of the Swiss Confederation. 

What is stated above, is applicable to the Swiss Government under 
normal conditions. However, certain alterations in these principles 
have been made since the outbreak of the European war. On August 
3, 1914, the National Assembly passed a law. Article III of which 
gives to the Federal Council unlimited power to take all measures 
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necessary for the protection of Switzerland or for the protection of its 
neutrality, also for the safeguarding of its credit and economic in- 
terests, and, finally, for the guaranteeing of its revictualment. 

The Federal Council must subsequently report to the National 
Assembly all measures taken by virtue of this unlimited power. Thus 
the Constitution has been suspended to a limited extent by the law 
above cited. 

It is well understood that the suspension of constitutional rights 
is merely temporary and will be recalled as soon as normal conditions 
again prevail. This measure will be taken by the National As- 
sembly, which will restore the rules mentioned above concerning the 
conclusion of conventions, treaties, etc. 

As conditions are at present the Federal Council by virtue of this 
specially delegated power may conclude conventions or treaties 
without the approval of the National Assembly; it may also decide 
to keep secret the whole or part of such treaties or conventions if 
such secrecy be deemed by the Federal Council in the interest of tlje 
safeguarding of the State. 

In view of the temporary character of the unlimited power which 
it wields, the Federal Council will doubtless only conclude treaties 
and conventions of a temporary duration. 

The party of the second part who is negotiating a treaty or con- 
vention with Switzerland has no cause for anxiety over the question 
of whether such treaty or convention, if it has been ratified by the 
Federal Council, is of a temporary character or not. In any case the 
convention would be binding for Switzerland since, as indicated 
above, the approval of the National Assembly is not, even in normal 
times, a condition precedent to the obligatory force of the treaty; 
the omission of such approval would only form an internal question 
of constitutional law. 



VENEZUELA. 

The Constitution of Venezuela provides, under the title "Attributes 
of the President of the United States of Venezuela," Article 79, sec- 
tion 19, as follows : 

To direct diplomatic negotiations and make treaties of wliatsoever nature 
with all nations, submitting them to the Legislative Houses for the purposes of 
Attribute 9 of Article 58. 

Under the title " The House of Deputies and the Senate, working 
as colegislative bodies, have the following attributes," Article 58, 
attribute (or section) 9, reads as follows: 

To approve or reject treaties and diplomatic conventions which shall not be 
valid and can not be ratified or exchanged without their approval. The ratifi- 
cation of Congress shall not bear the " Be it executed " until there shall be evi- 
dence that the treaty is accepted by the other party. Treaties shall not be 
published ofl^cially until they have been ratified and exchanged. 

Article 120 of the Constitution provides that — 

In international treaties shall be inserted the clause that **A11 differences 
between the contracting parties regarding the interpretation and execution of 
this treaty shall be decided by arbitration." 

• Although the treaty-making power is vested by the Constitution in 
the President, that function is conferred by him upon Plenipoten- 
tiaries. Following the celebration of the treaty, submission is made 
to Congress by the President through the medium of the Ministry of 
Foreign Affairs. After ratification by the Congress, it is published 
in the OflScial Gazette and becomes effective immediatelv. 

There is no provision of law for the conclusion, signing, or ratifi- 
cation of secret treaties in Venezuela. It is believed bv close ob- 
servers that agreements have been made by this Government with 
representatives of other Governments which were not made public. 

Governments that are as completely under the domination of one 
man as in Venezuela at the present time can reasonably be expected to 
adopt this form of negotiation without inconvenience, except that 
treaties thus concluded probably would not be submitted to the 
Congress. 
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